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Epwin A. Lucas....1740 Broad Street Station Building, Philadelphia 4, Pennsylvania 


SPECIAL COMMITTEES 
Appointment of |. C. C. Commissioners 
R. GRANVILLE Curry Southern Building, Washington 5, D. C. 


Advisory Committee on Examinations for Admission 
to Practice Before the I. C. C. 


135 South LaSalle Street, Chicago 3, Illinois 
To Cooperate With Regional Chapters 
ARTHUR L. WINN, Jr Investment Building, Washington 5, D. C. 
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and Unauthorized Practice of Law 
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PROGRAM 
of the 


1949 CONVENTION 


Hotel Commodore 
New York City 


TUESDAY, NOVEMBER 1 
5:00 P.M.—Meeting of Executive Committee, Parlor D. 


6:30 P.M.—Dinner Meeting—Chairmen of Regional Chapters and Members of 
Executive Committee, Parlor E. 


WEDNESDAY, NOVEMBER 2 
9:15 A.M.—Registration—East Ball Room Foyer. 
First Business Session—East Ball Room 
Presiding: CHESTER C. THOMPSON, President. 
10:30 A.M.—Meeting called to order. 


Welcome by ERIC E. EBERT, Chairman, Metropolitan New York 
Chapter. 


Announcements by CHARLES W. BRADEN, Chairman, Committee on 
Arrangements. 


Report of CHESTER C. THOMPSON, President. 


Address by DR. FORD K. EDWARDS, Director, Bureau of Accounts and 
Cost Finding, Interstate Commerce Commission, ‘‘The Use of 
Costs and Waybill Sampling in the Study of Rate Structures.” 


Report of Committee on Nominations by DONALD MACLEAY, Chair- 
man. 


GROUP LUNCHEON 
12:15 P.M.—Grand Ball Room—Hotel Commodore. 
Association of I. C. C. Practitioners 
in cooperation with 
Metropolitan New York Chapter 


Presiding: MR. CHARLES W. BRADEN, G.T.M., National Distillers 
Products Corporation, New York City. 


Speaker: HONORABLE JOSEPH H. BALL, Vice-President, Association 
of American Ship Owners, Formerly United States Senator, 
Minnesota . ‘Some American Shipping Problems.” 
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Second Business Session—East Ball Room—2:30 P.M. 
TRANSPORATION FORUM 
“How Could Our Country’s Transportation Policy Be Improved?” 
The View of Transportation Authorities 
Air Transport 


S. G. TIPTON, General Counsel, Air Transport Association of America, 
Washington. 


Highway Transport 

B. M. SEYMOUR, President, Associated Transport, Inc., New York City. 
Pipeline Transport 

}. L. BURKE, President, Stanolind Pipe Line Company, Tulsa. 
Railway Transport 


HENRY F. McCARTHY, Vice-President-Traffic, New York, New Haven and 
Hartford Railroad, Boston. 


Freight Forwarder 


GILES MORROW, General Counsel, Freight Forwarders Institute, Washington. 


Waterway Transport—lInland 


CHESTER C. THOMPSON, President, The American Waterways Operators, 
Inc., Washington. 


Waterway Transport—Coastwise 


JAMES SINCLAIR, President and General Manager, Luckenbach Steamship 
Company, New York City. 


Users of Transport 


EARL B. SMITH, Vice-President, Director of Traffic, General Mills, Inc., 
Minneapolis. 


Investors in Transport 

FAIRMAN R. DICK, Dick & Merle-Smith, New York City. 
Moderator 

PARKER McCOLLESTER, Lord, Day & Lord, New York City. 


Questions and Discussion 


THURSDAY, NOVEMBER 3 
9:30 A.M.—Registration—West Ball Room Foyer. 
Third Business Session—West Ball Room 
Presiding: CHESTER C. THOMPSON, President. 
10:30 A.M.—Meeting called to order. 
Election of Officers. 


Report of Special Committee on Revision of Constitution & By-Laws 
by WILBUR LaROE, JR., Chairman. 


Adjour: 
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Adjournment. 


Report of Secretary by J. K. HILTNER. 
Report of Treasurer by CHARLES E. BELL. 


Report of Special Committee on Practice before Regulatory Bodies of 


the States & Federal Government by ERLE J. ZOLL, JR., Chair- 
man (H. R. 4446, etc.). 


Presentation of Newly Elected President. 
New Business. 





Committee on Arrangements 


CHARLES W. BRADEN, Chairman 
A. G. ANDERSON, Vice-Chairman 
Harry S. Brown S. S. Eisen 
R. A. Cooke John F. Finerty 
Leslie Craven Chauncy H. Hand, Jr. 
Eric E. Ebert John Mahoney 
William R. Settgas 


Reception Committee 
JOHN F. FINERTY, Chairman 


Karl L. Baird Raymond J. Newberry 
C. S. Decker Fred M. Porter 

Henry G. Elwell Henry H. Pratt 
Edward J. Gresslin James A. Shirras 
Edwin A. Hodkinson Charles H. Trayford 
George Leeds Ellen A. Watterston 
George Mace Walter W. Weller 
David J]. MacMillan L. Z. Whitbeck 


Publicity Committee 


R. A. COOKE, Chairman 


John P. Dennis J. Almyk Lieberman 
James P. Dervin L. F. Mongeon 
John N. Gumley Edward D. Sheffe 
Geraldine Kaye Herbert E. Wiggin 


Hotel Reservations 
WILLIAM R. SETTGAS, Chairman 
Samuel P. Beatty Meyer Poses 
E. F. Cosgriff R. J. Ross 
Registrations 
JOHN MAHONEY, Chairman 
John H. Becker S. S. Eisen 
David S. Browder Spencer E. Hughes 
Luncheon Committee 
CHARLES W. BRADEN, Chairman 


Harry S. Brown O. M. Meyne 
Eric E. Ebert John Orr 
Earl C. McClintic Joseph A. Quinlan 





Committee Reports 
1948-49 


NOMINATIONS 


For election at the Convention of the Association of Interstate Com- 
merce Commission Practitioners, to hold office during 1949-50, your Com- 
mittee nominates the following members of the Association : 


President 


Roland M. Rice, (A) Assistant General Counsel, Association of American 
Railroads, Transportation Building, Washington 6, D. C. 


Secretary 


J. K. Hiltner, (B), G. T. M., United States Pipe & Foundry Company, 
Burlington, N. J. 


Treasurer 
Charles E. Bell, (B), Investment Building, Washington 5, D. C. 
Vice-Presidents 
District No. 1 


Robert J. Fletcher, (A), General Counsel, Boston and Maine Railroad, 
150 Causeway Street, Boston 14, Massachusetts. 


District No. 3 


John R. Turney, (A), Turney, Carpenter & Turney, Suite 330, Dupont 
Cirele Building, Washington 6, D. C. 


District No. 5 


W. R. C. Cocke, (A), Williams, Cocke & Tunstall, Citizens Bank Build- 
ing, Norfolk 10, Virginia. 


District No. 7 
Clarence E. Becker, (A), Gulfports Shipping Company, Gulf Port, 
Mississippi. 
District No. 9 


L. E. Luth, (B), Director of Traffic, National Battery Company, E1201 
First National Bank Building, St. Paul 1, Minnesota. 


District No. 11 


William G. Oliphant, (B), G.T.M., Federal Barge Lines, 611 Gravier 
Street, New Orleans 12, Louisiana. 


District No. 13 
Peter W. Medendorp, (B), The Colorado Fuel & Iron Corporation, 733 
Continental Oil Building, Denver 2, Colorado. 
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District No. 15 


Donald A. Schafer, (A), Schafer, Holbrook & Cronan, 803 Public Service 
Building, Portland 4, Oregon. 


DonaLp Mac.teay, Chairman 
CuLaytTon F. DEVINE 

JAMES P. HayNEs 

Tuomas F. Lyncu 

HERMAN MUELLER 

Ricuarp H. SPECKER 

Cart G. STEARNS 

JAMES W. WRAPE 


President 
Roland M. Rice 


Roland M. Rice was born in Maryland in 1903. In 1929 he received 
his bachelor’s degree at American University and in 1933 received his 
LL.B. degree from George Washington University. Later he returned to 
American University for post-graduate work, and also studied for a short 
period at Johns Hopkins University in Baltimore before entering a law 
and insurance office in Bethesda, Maryland. 

Prior to his law career, Mr. Rice taught psychology, debating and 
English in various schools, including the District of Columbia Public 
Schools, a private school in Virginia and at American University. 

Before his affiliation with the American Trucking Associations in 
November, 1935, Mr. Rice served with the trucking industry’s Code 
Authority, which was set up under the short-lived National Industrial 
Recovery Administration, and from June to November, 1935, he worked 
with the District of Columbia Government in connection with a valua- 
tion case involving the Washington Gas Light Company. 

Mr. Rice was affiliated with the American Trucking Associations 
first as attorney, then as assistant general counsel and since May, 1942 
as general counsel. 

On November 1, 1947, he was appointed assistant general counsel of 
the Association of American Railroads and holds that position at pres- 
ent. 

Mr. Rice is admitted to practice before the District of Columbia and 
Supreme Court Bars. He is a member of the Practitioners’ Association 
and currently is Chairman of the District of Columbia Chapter. He is 
married and has three children. 





Secretary 
J. K. Hiltner 


J. K. Hiltner was born on September 4, 1892, at Plymouth Meeting, 
Pennsylvania. He was educated at the Plymouth Meeting Friends 
School and Plymouth High School, graduating from there in 1906, and 
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later attending the University of Pennsylvania. He became a stenogra- 
pher in the Division Engineers’ Office of the Pennsylvania Railroad 
Company at Philadelphia in 1910 and in 1914 transferred to Pittsburgh 
as a rate clerk in the office of the Division Freight Agent. While there 
he advanced to Assistant Chief Rate Clerk. After leaving the Pennsy)- 
vania Railroad in 1919, he entered the Traffic Department of the Carne. 
gie Steel Company, remaining there for one year. Mr. Hiltner then 
took a position as Assistant Chief Rate Clerk with the Bethlehem Steel 
Company, leaving this company in 1923, to become Traffic Manager of 
the U.S. Pipe & Foundry Company where he is still employed as General 
Traffic Manager. 

During World War II he was on leave of absence from the above 
company from March 20, 1942 to July 15, 1945, while serving with the 
U.S. Army Air Forces as Lieutenant Colonel and Colonel. Most of this 
service was in the Mediterranean and European Theatres of Operation 
with the 12th Air Force, Northwest African Air Forces, Mediterranean 
Allied Air Forces and U. 8S. Strategical Tactical Air Forces. He was 
awarded the Purple Heart and Bronze Star medals. After recovering 
from an injury received in active service, he was placed on the inactive 
list and returned to his position with the Foundry. 

He has been Chairman of the Atlantic States Shippers Advisory 
Board and also Chairman of its Legislative Committee. He is a mem- 
ber of the Traffic Clubs of Philadelphia, New York and Newark, as well 
as the University Club of Philadelphia, Riverton Golf & Country Club 
and Pine Valley Golf Club. Mr. Hiltner is now Secretary of the Associ- 
ation of I. C. C. Practitioners, having been a charter member of this 
Association. 





Treasurer 
Charles E. Bell 


Charles E. Bell was born in Georgia and in 1895 began his railroad 
service as Secretary to the Assistant General Superintendent of the 
Southern Railway at Atlanta, Georgia. In 1896, he was transferred to 
the Traffic Department of said railroad. Later he became Chief Clerk 
in the General Freight Office serving from 1907 to 1911, when he became 
Assistant General Freight Agent. In this capacity he served until 1916 
and then transferred to the Washington office as General Freight Agent. 

During World War I, in 1917, he was furloughed by the Southern 
Railroad so that he might serve as Assistant Transportation Director 
and Assistant Manager, Inland Traffic, of the U. S. Food Administra- 


tion. He remained there until he became Assistant to the Director of ] 


Traffic of the Railroad Administration, resigning therefrom in 1920 at 
the end of Federal control to enter private practice as a Traffic and 
Transportation Specialist. During the time from March 15, 1933 to 
February 1934 he was engaged by the Republic of Turkey to make 4 
special study of the Turkish Railways insofar as the administration, op- 
eration and traffic was concerned. After his return to the United States 
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he became Executive and Traffic Assistant to Honorable Joseph B. East- 
man, who was then Coordinator of Railroads, remaining in this capacity 
until the expiration of the Railway Emergency Transportation Act in 
1936. Mr. Bell then resumed his private practice. He served as Ad- 
visory Traffic Rate Consultant to the National Bituminous Coal Commis- 
sion, and has been Treasurer of the Association of I. C. C. Practitioners 
since 1937. 





Vice-Presidents 
District No. 1 
Robert J. Fletcher 


Robert J. Fletcher was born in Jackson, Mississippi on December 
30, 1909. He is the son of Robert V. and Etta (Childers) Fletcher. 
Within a year after his birth the family moved to Chicago, Illinois, where 
they resided until 1933. He was educated at Princeton University, where 
he received his B. S. degree in 1932, following which he received the 
degree of LL.B. in 1935 from the Yale University Law School. Mr. 
Fletcher married Lyndell S. Pickett on March 23, 1935 and has two 
children, Anthony L. and Susan 8. From 1935-39 he was employed as 
Attorney at the Reconstruction Finance Cerporation in Washington, 
D. C., and from 1938-42 was associated with Frank W. Gwathmey, 
Counsel for various Railroad and Steamship Lines in Washington, D. C. 


He served as Counsel for the Reconstruction Finance Corporation at 
Washington from 1942-43. Since 1943, Mr. Fletcher has been with the 
Boston and Maine Railroad at Boston, Massachusetts. He has been 
General Counsel of that railroad since 1946. 





District No. 3 
John R. Turney 


John R. Turney was born at Nashville, Tennessee on July 4, 1887. 
He received his L.L.B. degree from Vanderbilt University in 1908 and 
became admitted to the bar, following which he practiced at Nashville 
from 1908 to 1910 and at Jonesboro, Arkansas from 1910 to 1917. From 
1917 to 1922 he was General Solicitor of the St. Louis Southwestern Rail- 
way Lines. He was promoted to Vice-President in Charge of Traffic of 
that railroad in 1929 and remained in that position until 1933. He was 
one of the first practitioners to be admitted to practice before the Inter- 
state Commerce Commission in 1929. From 1925 to 1933 he was a mem- 
ber of the law firm of Carter, Jones & Turney, St. Louis, Missouri. In 
1933 he was appointed Director of the Section of Transportation Service 
under Joseph B. Eastman, then Federal Coordinator of Transportation, 
and served in that capacity until 1935. In 1935 he entered the general 
practice of Jaw in Washington, D. C. In 1940 he formed the law firm of 
Turney, Rives and Turney. In January, 1942 he was appointed Director 
of Traffic Movement, Office of Defense Transportation and remained with 
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the ODT until January, 1943, when he resumed the practice of law. His 
present law firm is Turney, Carpenter & Turney, Suite 330, Dupont 
Circle Building, Washington 6, D. C. Mr. Turney is a member of the 
American Bar Association, a Mason and a Baptist. 





District No. 5 
W. R. C. Cocke 


William Ruffin Coleman Cocke was born at Montgomery, Alabama on 
December 31, 1884. He was educated at the Episcopal High School of 
Virginia, Virginia Military Institute and University of Virginia, con- 
pleting the law course there in 1909. He entered the general practice 
of law in Seattle, Washington in 1910 and remained there until July, 
1913, when he moved to Birmingham, Alabama, where he resumed the 
practice of law until 1929. Mr. Cocke was a member of the firm of 
Johnston and Cocke and later Cabaniss, Johnston, Cocke and Cabaniss, 
representing life and casualty companies, banks, railroads, other utilities 
and industrial concerns. He became General Counsel of the Seaboard 
Air Line Railway Company in July, 1929 and moved to Norfolk, the 
headquarters of that company. In December, 1930, upon the inception of 
the receivership he was appointed Counsel for Receivers and at the same 
time continued to act as General Counsel for the Company. Upon the 
reorganization of the Seaboard in 1946, Mr. Cocke was appointed General 
Counsel of the new company and remained in that position until August 
1, 1947, when he resigned to enter general practice with the Norfolk firm 
of Williams, Cocke & Tunstall, Citizens Bank Building, Norfolk, Virginia. 
He is a member of the Virginia State, Norfolk and Portsmouth, and 
American Bar Associations, as well as the American Law Institute. He 
is a member of Kappa Alpha and Phi Delta Phi fraternities; he is a 
Democrat and member of the Virginia Club, Norfolk and Princess Anne 
Country Club, Virginia Beach. Mr. Cocke married in 1909 and has a 
wife and three grown children. 





District No. 7 
Clarence E. Becker 


Clarence E. Becker was born and reared in Omaha, Nebraska, where 
he graduated from Creighton University College of Law, following which 
he spent ten years in various positions in Traffic Departments of the 
railroads in Omaha; his last affiliation there being as District Freight 
Agent of the Soo Line-Canadian Pacific Railway. Following his resigna- 
tion from that position Mr. Becker worked in Chicago with a prominent 
freight forwarder. He became connected with the Mississippi Warrior 
Service at New Orleans (now known as Federal Barge Lines), terminat- 
ing that connection twenty-one years later. At the time of terminating 
the latter position he was Assistant Traffic Manager. Mr. Becker then 
became Tariff Publishing Agent of the Southern Water Carrier Con- 
ference at New Orleans. When he left the Southern Water Carrier 
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Conference he accepted a Majority in the Transportation Corps, Wash- 
ington, D. C., as Chief, Inland Waterways Section, Freight Branch of the 
Traffic Control Division. He is married and has a wife and two boys, 
Hal and Jack. At the present time, Mr. Becker is with the Gulf Ports 
Shipping Company, Gulfport, Mississippi. 





District No. 9 
L. E. Luth 


Mr. Luth began work in the Freight Traffic Department of the 
Kansas City Southern Railway at Kansas City, Missouri after leaving 
high school. Except for service with the Quarter Master Department in 
World War I, he continued with the Kansas City Southern until ap- 
pointed Assistant Traffic Manager of the Southwestern Coal Operators at 
Kansas City. Upon leaving the Coal Operators, Mr. Luth moved to 
Winona, Minnesota, where he originated and established the Traffic 
Bureau which was later consolidated with the La Crosse Traffic Bureau 
to form the Winona-La Crosse Joint Traffic Bureau. 

In 1943 Mr. Luth became affiliated with the National Battery Com- 
pany at St. Paul, Minnesota; he is Director of Traffic of that organization 
at the present time. 

Mr. Luth was formerly Chairman of the 9th District Chapter of the 
Association of I. C. C. Practitioners, and for the past year has served as 
Chairman of the Association’s Committee on Membership. He is a 
member of the National Industrial Traffic League, The Southern Traffic 
League, the Traffic Committee of the Association of American Battery 
Manufacturers, as well as the St. Paul Transportation Club. He is 
Alternate General Chairman of the Northwest Shippers Advisory Board. 





District No. 11 
William G. Oliphant 


William G. Oliphant is a native of Louisiana. He was born in New 
Orleans on May 28, 1896, and educated in the Public Schools of that city. 

In 1915 he entered the field of transportation as a clerk in the local 
office of a subsidiary line of the Gulf Coast Lines. He was subsequently 
promoted to Local Agent of that Company. 

Mr. Oliphant left railroad employ in 1918 to enter the Armed Serv- 
iees in World War I. In 1919, he re-entered the railroad employ and 
remained there until 1922, when the crevasse in the Mississippi River 
bank below New Orleans resulted in the abolition of the position, follow- 
ing which he entered the employ of the Local Office of Mississippi War- 
rior Service, predecessor of the Inland Waterways Corporation, which 
operates the Federal Barge Lines. 

In 1925 Mr. Oliphant was transferred to the General Traffic Depart- 
ment of the aforementioned corporation. He has served, successively, 
as Commerce Agent, Assistant General Freight Agent, General Freight 
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Agent, Traffic Manager, in charge of Rates & Divisions, and in 1947 was 
appointed General Traffic Manager, in charge of Rates & Divisions, Solicj.- 
tation and Dispatching, which position he occupies at present. 

He is married and has two children, William G., Jr., and Mrs, 
Edward F. Ganter. 





District No. 13 
Peter W. Medendorp 


Peter William Medendorp was born at Grand Rapids, Michigan on 
September 26, 1909. He was educated in private schools at Grand 
Rapids, followed by extension courses at the University of Colorado. He 
graduated in the ICC course conducted by the Denver Traffic Club. 

From 1927 to 1928 Mr. Medendorp was a clerk in the office of the 
Colorado and Southern Railway and was with the Pennsylvania Railroad 
during 1928-1929. In 1929 he entered the Traffic Department of The 
Colorado Fuel and Iron Corporation, Continental Oil Building, Denver, 
Colorado, and is still with that corporation. 

He is a member of the Board of Directors, National Association of 
Young Calvinist; Bethesda Sanitorium. Mr. Medendorp is Secretary- 
Treasurer of the Denver Chapter of the Association of ICC Practitioners. 
He married Joan Bylsma on September 23, 1937 and has three children, 
David Bruce, Patricia Ann and Nancy Jo. 





District No. 15 
Donald A. Schafer 


Donald A. Schafer was born on November 5, 1901 at Hamilton, 
Washington. He attended grade and high schools at Anacortes, Wash- 
ington and Portland, Oregon, University of Washington and Seattle & 
Northwestern College of Law at Portland. Mr. Schafer became inter- 
ested in transportation while driving a bus in Yellowstone Park during 
college vacations. Later he drove an intercity bus for the North Coast 
Lines (now North Coast Greyhound) and became Passenger Agent for 
that line. He studied the LaSalle University course on traffic manage- 
ment, switched to motor freight, and became freight solicitor of Con- 
solidated Freightways, Chief Rate Quotation Clerk at Portland, Oregon 
and Chief Clerk to the General Traffic Manager. Mr. Schafer is admitted 
to practice before the Oregon Supreme Court, United States Supreme 
Court, 8th and 9th District Courts of Appeal and the U. S. District 
Courts of Oregon, Washington, Idaho, Utah, Montana and North Dakota. 


He is General Counsel, Consolidated Freightways, Inc., Pacifie Trail- 


ways, Portland Tug & Barge Company, Pacific Inland Transport, Ltd., 
and Regional Counsel, Continental Pacific Trailways. He is a member of 
the law firm of Schafer, Holbrook & Cronan with offices in the Public 
Service Building, Portland 4, Oregon. 
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ADMISSION TO PRACTICE BEFORE THE INTERSTATE COMMERCE COMMISSION 


During the year October 1, 1948, to September 30, 1949, the Inter- 
state Commerce Commission received 904 applications from various 
parties for admission to practice before it. The Association approved 
723 applications after investigation by the Regional Committees on Ad- 
mission to Practice in the States where the persons reside. The Associa- 
tion was unable to investigate 20 of the applications filed with the Com- 
mission as we had no regional committee. There are 113 outstanding 
applications awaiting reports. During the year, your Committee was 
called upon to investigate two applicants because of expressed objections. 
One of the applicants referred to is a lawyer while the other one is not. 
After due and proper investigation, your Committee recommended that 
the application of the lawyer be not approved whereas the non-lawyer 
was recommended for admission. In the case of the lawyer, there was a 
definite report from the local committee that the applicant did not bear 
a reputation in his community of good moral character. In the case of 
the non-lawyer, various rumors had been circulated as to alleged un- 
ethical practices on the part of the applicant along the lines of accepting 
gifts and making use of official railway cars in connection with business 
trips. Nothing tangible in the way of evidence supporting these rumors 
was developed or anything to show that there was any reprehensible con- 
duct on his part. In cases of this latter kind, it has been the policy of 
your Committee to disregard unsupported assertions or objections of a 
derogatory nature, apparently growing out of jealousy, personal animosi- 
ty or mere rumors. Various members of the Committee have also defi- 
nitely stated the view that such rumors should not be passed on to the 
Commission. 

Very truly yours, 


Jos. C. Cotquitr, Chairman, 
JOHN CORCORAN 

Paut H. Harpin 

Paut H. JOHANSEN 

H. MerteE Muioy 

E. L. PETERSON 

Tuomas L. PRESTON 
Epwarp D. SHEFFE 

RENE A. STIEGLER 





EDUCATION FOR PRACTICE 


Shortly after my appointment as Chairman of the Committee, I 
wrote to all of the members requesting suggestions as to a program for 
the Committee which would be helpful to the Association. The responses 
were all to the effect that the members had no particular suggestions to 
make. I had none, either, and so the Committee has been inactive this 
year except to the extent that Mrs. McDonough and I have answered 
individual inquiries for information concerning reading lists, examina- 
tions, and similar matters. 


9-9-49 Jack GarRETT Scott, Chairman 





I. C. C. PRACTITIONERS’ JOURNAL 





LEGISLATION 


In the first session of the Eighty-first Congress a limited number of 
measures have been followed carefully by members of the Legislative 
Committee. Of these, two were the subjects of written communications 
to Congressional committees, and, at this writing, testimony is planned 
onathird. Close attention must be given all of these pending matters in 
the Second Session, and some may necessitate appearances before com. 
mittees. 

On March 30, 1949, President Thompson addressed a letter to Hon. 
Sam Hobbs, Chairman of a special subcommittee of the House Committee 
on the Judiciary, expressing opposition to H. R. 2916, a bill proposing, 
among other things, review of orders of the Interstate Commerce Com- 
mission and the Maritime Commission by the Courts of Appeals, with 
petition to the Supreme Court for certiorari, supplanting the present 
original review by a three-judge statutory court, and appeal to the Snu- 
preme Court as of right. Attached to Mr. Thompson’s letter was a copy 
of testimony presented approximately two years earlier for the Associa- 
tion by Mr. Harry C. Ames in opposition to a similar bill, H. R. 1468. 
President Thompson requested that his letter and Mr. Ames’ testimony 
be made a part of the record of hearings on H. R. 2916, and this was 
done. Full text of the letter appeared in the PRAcTITIONERS JOURNAL, 
April, 1949. 

On July 5, 1949, Mr. Hobbs introduced a new bill, H. R. 5488, con- 
taining provisions respecting review of Interstate Commerce Commission 
orders identical with those appearing in H. R. 2916. This bill was 
ordered favorably reported by the subcommittee on August 8, without 
hearing. (A separate bill, H. R. 5477, providing for review of orders 
of the Maritime Commission was introduced and later ordered reported.) 

H. R. 4446, Mr. Walter, is a bill to establish an Administrative Prac- 
titioners Act which would provide for the licensing and discipline of 
persons practicing before Federal administrative agencies. The bill 
recognizes Class B practitioners (as well as Class A) before the Inter- 
state Commerce Commission, but precludes appearance by full time em- 
ployees and corporation officers in so-called rule making proceedings 
(under Sections 7 and 8 of the Administrative Procedure Act.) The 
right of all such persons to appear was urged in testimony on H. R. 
2657 in the 80th Congress by Mr. Harry C. Ames, and at that time it was 
understood that his request would be granted. When the new bill, H. R. 
4446, was introduced with the cited limitation on practice, Mr. Ames 
wrote the Committee an appropriate letter (see PRACTITIONERS’ JOURNAL, 
May, 1949, pp. 732-3) asking for the inclusion of language to permit un- 
limited appearance by full time employees and corporation officers, but 
the bill was reported out on June 24, without the change requested. This 
bill has not been passed, and no action has been taken in the Senate on 
a companion measure, S. 1928, by Senator Kefauver. 

S. Res. 148, introduced by Neuator Johnston of South Carolina, 
Chairman of the Senate Committee on Post Office and Civil Service, pro- 
vides for an investigation ‘‘with respect to activities of the Civil Service 
Commission in determining qualifications for appointment of examiners 
under section 11 of the Administrative Procedure Act, including the 
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activities of any advisory committee appointed by the Commission pur- 
suant to such section.’’ The Association has requested, and been granted, 
opportunity to be heard on this subject. Mr. R. Granville Curry, counsel 
for the ICC examiners disqualified under section 11 of the Administrative 
Procedure Act, and former president of this Association, has agreed to 
present a statement to the subcommittee, consisting of Senator Johnston, 
Chairman, and Senators Humphrev and Flanders. 

S. 527, a bill introduced by Senator McCarran, would establish a 
Commission to formulate general rules of practice and procedure before 
Federal agencies. Full significance of the bill is not known. No hearings 
have been held or other action taken since its referral to the Committee 
on the Judiciary. 

Two other bills, each potentially important to the Association and 
the interests represented by its members, were introduced, but because 
they have not progressed to the hearing stage, are merely listed herein. 
They are: 


S. 1944, Gillette, a bill ‘‘To protect the public with respect to the 
practice of the law, by those other than duly licensed attorneys and 
counselors at law, before the United States Government departments, 
bureaus, commissions, and agencies and in the United States tax 
eourts.’’ Apparently Class B Practitioners would be eliminated. 


S. 684, McCarran, a bill ‘‘To improve the administration of justice 
by the creation of an Administrative Court of the United States.’’ 


Should these bills come to hearing, it is expected that the Association 
will present its views concerning them. 


9-29-49 Rouanp Rice, Chairman 





MEMBERSHIP 
Membership as of October 1, 1948 


Less: Resignations 
Dropped a/e non- 
payment of dues 
Deceased 


Add: 214 new members for 
entire year 
140 last half year ....140 


Reinstated 
372 
Total membership as of September 6, 1949 3,308 
9-19-49 L. E. Lutu, Chairman 
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PROFESSIONAL ETHICS AND GRIEVANCES 


During the past year no questions or subjects appropriate for con- 
sideration by the Committee have been presented to it. 

The matter of an investigation of the practices of certain groups or 
associations in appearing in formal cases before the Commission which 
was on the docket of the Committee at the close of the prior year, is still 
pending. 


Respectfully submitted, 


Committee on Professional Ethies 
and Grievances 


LAWRENCE CHAFFEE, Chairman 
HELEN W. MuNSERT 

JOHN F. FINERTY 

J. CARTER Fort, JR. 

Witmer A. Hin 

Porter L. Howarp 

Epwarp A. KAIER 

Irvine F. Lyons 

A. L. REep 





SPECIAL COMMITTEE REPORTS 
Revision of the Constitution and By-Laws 


Under date of September 7, 1949, President Thompson appointed 
a special committee composed of Messrs. Wilbur LaRoe, Jr., Chairman, 
Warren H. Wagner and Roland Rice, to examine the Association’s Con- 
stitution and By-Laws to see if any changes therein are necessary at 
this time. 

Accordingly, the committee met on September 12th and went over 
the apparent conflict in the sections dealing with the duties of the Mem- 
bership Committee and the Committee on Admission to Practice, as well 
as a number of other matters. 

The Committee Report follows : 


There is no doubt that a serious conflict now exists between functions 
of the Committee on Admission to Practice and the Committee on Mem- 
bership. The reason for this conflict is that the Committee on Admission 
to Practice investigates the qualifications of every applicant as to his 
moral character, whereas Section 1 of Article IV of the Constitution pro- 
vides that ‘‘The Secretary will notify the Membership Committee of 
applications so received.’’ In other words, we have two committees that 
are called upon to do pretty much the same work if the wording of the 
Constitution is strictly followed. In actual practice the principal, if not 
the sole function of the Membership Committee, is to obtain new mem- 
bers for the Association. The whole problem will be solved if we make 
it the duty of the Committee on Admission to Practice to do the whole job 
of investigating the applicants as to their character, while making it clear 
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that the function of the Membership Committee is to obtain new members 
and nothing more. There is nothing in the present Constitution to define 
the duties of the Committee on Membership. 

We unanimously recommend the following changes in the Constitu- 
tion : 


Constitution 
Article IV 


Change Article IV, Section 1, to read as follows: 

Section 1. A person who has been granted a certificate by the In- 
terstate Commerce Commission to practice before it may file with the 
Executive Secretary a written application for membership in this Asso- 
ciation. This application shall receive favorable action unless the Com- 
mittee on Admission to Practice before the Interstate Commerce Com- 
mission shall have made an unfavorable recommendation in which event 
the Executive Secretary shall refer the matter back to the Committee on 
Admission to Practice for further consideration. In the event that the 
latter Committee still considers the applicant unqualified for membership, 
the matter shall be referred to the Executive Committee for its action. 
Whenever an application for membership has met the requirements of 
this section the applicant shall be promptly enrolled as a member upon 
payment in advance of the membership dues. 


The reason for having the matter referred to the Executive Com- 
mittee is that we believe a situation to be rather serious where the Inter- 
state Commerce Commission approves an applicant whom our Committee 
on Admission to Practice has found to be not qualified, and the latter 
Committee adheres to its position in the face of favorable action on the 
application by the Interstate Commerce Commission. 


Present Article IV 


Section 1. A person who has been granted a certificate by the In- 
terstate Commerce Commission to practice before it may file with the 
Secretary a written application for membership in this Association. The 
Secretary will notify the Membership Committee of applications so re- 
ceived. Unless good cause to the contrary appears within thirty days of 
such notification to the Membership Committee, an applicant who is duly 
qualified shall be enrolled as a member upon payment in advance of the 
membership dues. 


Article IV 
Section II 


This section is amended by increasing the life membership dues from 
660.00 to $100.00. 


Article VIII 


In order to make it clear that the function of the Committee on Mem- 
bership is to obtain new members and not to pass upon the qualifications 
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of applicants, we recommend that the following language in Italics be 
added to Section 1 of Article VIII: 


Committee on Membership 


Section 1. There shall be a Committee on Membership, whose duty 
it shall be to obtain new members for the Association, which shall consist 
of sixteen members, one from each district, to be selected by the President. 
Any vacancy occurring in the membership of this Committee shall for 
the unexpired term be filled by the President. A majority shall consti- 
tute a quorum. 


By-Laws 


It is also desirable to have in the By-Laws a more explicit statement 
as to the duties of the Committee on Admission to Practice and as to the 
duties of the Committee on Education for Practice. Their duties are 
somewhat combined and confused by the present wording of Section 3, 
Article VI, which reads as follows: 


Section 3. The Committee on Education for Practice before the 
Commission and Admission to Practice shall consider and report upon 
the qualifications of applicants as to character, education and experience 
which they deem proper to serve as standards for admission to practice 
before the Interstate Commerce Commission for consideration by the 
Association. 


We recommend that the present Section 3 be eliminated and that two 
new sections be included as follows: 


Section 3. It shall be the duty of the Committee on Admission to 
Practice before the Commission to study and report upon the qualifica- 
tion of every applicant for admission to practice as to his moral fitness 
and to make appropriate recommendations to the Association. 


Section 4. It shall be the duty of the Committee on Education for 
Practice before the Commission to give encouragement to those who are 
planning to be admitted to practice before the Commission by outlining 
courses of training for them and in such other manner as the Committee 
may deem appropriate, and to give such aid as possible to practitioners in 
perfecting their practice before the Commission. 


This will require a renumbering of the sections following the present 
Section 3. 


Article VI 
Section 8 
Section 8 of Article VI now reads: 


Section 8. The Committee on Printing and Publicity shall, subject 
to the approval of the Executive Committee, have jurisdiction over all 
publications of the Association, and shall prepare and supervise for pub- 
lication in the public press any and all information and news concerning 
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the activities of the Association which in the judgment of the Committee 
may be of general interest to the public. The Committee shall, with the 
approval of the Executive Committee, create a Board of Editors, which 
shall have charge of the Monthly Journal published by the Association. 


It is recommended that it be changed to read: 


Section 8. The Executive Committee shall have jurisdiction over all 
publications of the Association, and shall prepare and supervise for 
publication in the public press any and all information and news con- 
cerning the activities of the Association which in the judgment of the 
Committee may be of general interest to the public. The President shall 
appoint a Board of Editors, which shall have charge of the ICC Practi- 
tiers’ Journal, which is published by the Association. 


The foregoing suggested changes are made in accordance with the 
provisions of Article XIII of the Constitution, which reads as follows: 


The Constitution may be altered or amended only by two-thirds of 
the members present at any meeting, but no such change shall be made 
unless notice of proposed alteration or amendment shall have been given 
by the Secretary to the members of the Association by mail at least 
twenty days before the meeting at which the amendment is offered. 





To Cooperate with Regional Chapters 


The purpose of this committee is to provide such aid as is needed or 
desired by Regional Chapters in making their local organizations and 
their periodic meetings more useful, instructive and interesting. The 
activities of the local chapter cannot be cast in a single mold. Each 
chapter has special interests and must handle its programs in the light of 
its local situation. The help from the national organization must take the 
form of general suggestions or in meeting, as best we can, any special 
appeals for aid. The activities and experiences of the various local 
chapters probably constitute the best source of helpful suggestions for 
other local chapters. With this in mind, it was arranged last year that 
more frequent and fuller reports of activities should be made to our 
Executive Secretary by local chapters. These reports are summarized in 
the Association’s Journal for the benefit of other local chapters. 

The reports of the local chapters indicate that during the past year 
the local chapters have in the main been able to arrange interesting and 
worthwhile meetings. No appeal for aid has been received from any 
chapter. 

Wes ey A. RoaeErs, 
JosePH L. SHEPPARD, 
9-27-49 ArtHur L. Winn, JR., Chairman 





Rules of Practice 


Since our last report to the Association was made the Interstate 
Commerce Commission has officially taken cognizance of our report and 
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has given very careful consideration to the suggestions made. The pur- 
pose of this report is to advise the Association as to the status of our 
several recommendations. 

Notice of Requests for Postponement. In our last report we called 
attention to the fact that there is no requirement in the Rule for notice 
to an adverse party when an attorney makes a belated request for post- 
ponement in the date for filing a brief. We said that we are aware that 
there may be emergencies justifying such a belated request, but we felt 
that it would not be unusual for the Rules of Practice to provide that all 
requests for postponement be made not less than 10 days before the due 
date except in case of emergency and that in the latter event there should 
be telegraphic notice to the parties, with the understanding that the prac- 
titioner would be morally obligated to avoid reading the briefs of oppos- 
ing counsel before completing his own brief. 

The Commission’s Committee on Rules and Reports has studied this 
recommendation and has reached the conclusion that it would not be ad- 
visable to require that an application for modification should be made 10 
days in advance. The Committee says: 


‘*Rule 21 (b), which requires cause to be shown and the request to 
be filed seasonably leaves a degree of discretion with the Commission 
which we think is desirable.’’ 


As to telegraphic notice, the Committee feels that it would be better 
to leave the rule as it is, with proper flexibility, and leave it to the Com- 
mission in its discretion to require applicants to notify adverse parties. 

As to the moral obligation not to read the briefs of opponents before 
completing his own brief, the Commission’s Committee suggests, quite 
appropriately we think, that this might be covered in the code of ethical 
standards. 

Certificate of Service. We recommended in our last report that the 
present form of Certificate of Service is too cumbersome, and we recom- 
mended a simplified form reading as follows: 


**T hereby certify that I have served the foregoing document on 
all parties of record in accordance with the Rules of Practice.’’ 


The Commission’s Committee on Rules and Reports advises that it 
has no objection to this proposed change except that it feels that the date 
of service should be specified. To this we have no objection. The Com- 
mittee adds that ‘‘Form No. 3 is an ‘approved form’ and is not manda- 
tory. It may be used with such alterations as the circumstances may 
render necessary.’’ We therefore recommend to our members that they 
use the simplified form but include therein the date of service. 

Service of Fourth Section Applications. Our final recommendation 
was that the railroads be required, at the time of filing Fourth Section 
Applications, to make service thereof on known water competitors. The 
Commission’s Committee advises us that this matter has been previously 
considered in connection with a similar request by our President, Mr. 
Chester Thompson, on behalf of American Waterways Operators, Inc. 
In his request to the Commission for a change in the rules Mr. Thompson 
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sur. | included Sixth Section applications as well as Fourth Section applica- 
our § tions. The Commission’s Committee on Rules and Reports advises us as 





follows : 

_ ‘‘We must take cognizance of the 1940 amendment to section 4 
oy of the Interstate Commerce Act, which provided 
hat That tariffs proposing rates subject to the provisions of this 
Felt paragraph may be filed when application is made to the Com- 
all mission under the provisions hereof, and in the event such ap- 
lue plication is approved, the Commission shall permit such tariffs 
uld to become effective upon one day’s notice. 
ac- 
os- About three-fourths of the fourth-section applications of every 

kind are filed under this proviso. Pressure on our staff has been 
his tremendously increased, because of the time limits fixed by the tariffs. 
d- Approximately two or three water-competitive applications a month 
10 are filed. We have had to harmonize this amendment to section 4 


with the standard filing time for tariffs in section 6, and did so by 
our announcement of October 29, 1940, in a general notice to the 
to carriers and the public. 
on The statute is mandatory as to issuance of sixth-section author- 
ity if and when fourth-section relief is granted. We understand the 
trunk lines have long voluntarily furnished copies of their fourth- 


“ section applications to interested competitive water lines, and their 
applications so state. Other carriers do not follow this practice, but 

re the western lines have the matter under consideration and we expect 

te to hear from them. 

il Obviously, the fourth section must be administered in the in- 
terest of the public, and our approach should be as broad as the 

e public interest. Competitors are to be heard, reasonably, of course. 


: Prior to January 11, 1937, the Federal Register daily printed 
notices of the filing of fourth-section applications. The Director 
of the Division of the Federal Register requested us to discontinue 

n supplying the Register with these notices, and we complied. We 
have had it in mind to request the Division of Federal Register to 
reconsider its former determination and, if possible, to carry notices 
of the filing of fourth-section applications in that publication. This 
should be sufficient notice, in one convenient place, to all who may be 
interested. In addition, we will recommend to the carriers that they 
follow the practice of the eastern lines in making copies of the ap- 
plications available to known competitors. 

The practice as to fourth-section applications is governed by 
special instructions and is not a part of the General Rules of Prac- 
tice of the Commission, except as to such matters as typographical 
style, etc. 

Most all of the fourth-section applications of railroads to meet 
water competition are actually set for hearing, and few are finally 
determined without a hearing. Temporary relief, however, is some- 
times granted upon our informal consideration of the applications. 
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We have to bear in mind that the competition which furnishes 
the basis for fourth-section applications is not confined to water 
carriers, and embraces motor carriers and even extends to carriers 
that are not subject to the act. It would seem undesirable to make 
service of these applications on all known competitors a criterion 
as to the jurisdictional authority of the Commission. The same ends 
can be accomplished, however, in a practical and reasonable way, 
if we are able to get the practice of publication of synopses of the 
applications reinstated by the Division of the Federal Register, and 


if copies can be made available for parties actually interested, who 
request them.”’ 


Status of Examiners and Hearing Examiners. In our last report we 
called attention to the undesirability of keeping able Examiners on the 
Commission’s staff on a basis below that of Hearing Examiners. The 
letter from the Commission’s Committee makes no reference to this 
matter, but we know that it is being studied. There is a question as to 
whether, and to what extent, the Commission has surrendered its juris- 
diction over its Examiners to the Civil Service Commission. We find 
nothing in the laws of Congress which transfers from the Interstate Com- 
merce Commission to the Civil Service Commission such jurisdiction. 
This whole matter is being studied by a special committee of our Associa- 
tion and report thereon will be made later. 

The Commission’s Committee expresses its appreciation for the 
cooperation which we have shown and for the helpful criticisms made. 


We are equally appreciative of the cooperation which has been shown by 
Commissioner Aitchison and his Committee. 


Respectfully submitted, 


JOHN R. TuRNEY, 
Warren H. Wacner, 


Wiupour LaRog, Jr. 
September 30, 1949. 
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Review Of Supreme Court’s Work 


DECISIONS ON TRANSPORTATION LAW 


Although foreshadowed by Caldarola v. Eckert, 332 U. S. 155, 15 
LW 4733, the Supreme Court’s decision overruling Hust v. Moore-Mc- 
Cormack Lines, 328 U. S. 707, 14 LW 4418, was probably its most im- 
portant 1948-49 ruling in the field of transportation law. 

Also of interest was the Court’s determination that silicosis, slowly 
acquired over a long period of time, is an ‘‘injury’’ within the meaning 
of the Federal Employers’ Liability Act when it results from the em- 
ployer’s negligence. 

Other transportation decisions involved the Suits in Admiralty Act, 
conflicts of law in connection with maritime limitation of liability pro- 
ceedings, seamen’s rights to maintenance and cure, the Railway Mail Pay 
Act, freight forwarders, and the authority of the Interstate Commerce 
Commission to eliminate unjust freight rate discrimination. 


Shipping Agency Agreements 


The Court’s reversal of the Hust decision was based upon a reexami- 
nation of the disputed ‘‘employer’’ status of general agents managing 
the shoreside business of government-owned vessels under conventional 
General Agency Service Agreements with the War Shipping Administra- 
tion. Five of the Justices were convinced that such agents are not liable 
toseamen for injuries caused by the negligence of the master or crew of 
the vessels. 

Pointing out that there was no evidence that the general agent ever 
undertook to give orders or direction as to the route or management of 
the ship while on voyage, Mr. Justice Reed stated for the majority: ‘‘An 
examination of the terms of the contract and the actual conduct of the 
parties under this agreement, so far as shown by the record, demonstrates 
that the United States had retained for the entire voyage the possession, 
management, and navigation of the vessel and control of the ship’s 
officers and crew to the exclusion of the general agent. Under the Gen- 
eral Agency Agreement the general agent is appointed by the United 
States ‘as its agent and not as an independent contractor, to manage and 
conduct the business of vessels assigned to it.’ * * * The general agent 
engages itself to ‘maintain the vessels in such trade or service as the 
United States may direct.’ * * * 

‘*Tt is thus seen that the duties of the [agent] were expressly and in- 
tentionally limited to those of ship’s husband who has been engaged to 


This article is the eighth in a series of articles briefly summarizing the opinions 
and work of the Supreme Court during its recent term. The preceding articles re- 
viewed the work of the Court generally, the decisions on federal regulation of 
business, federal and state taxation, public contracts and property, jurisdiction and 
procedure, criminal law, and wages. hours, and unions. Subsequent articles will deal 
with other particular fields of the law. 

Reprinted by special permission from the August 30, 1949 issue of The United 
a Law Week, published by The Bureau of National Affairs, Inc., Washington, 
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take care of the shoreside business of the ship and who has no part in 
the actual management or navigation of the vessel’’ (Cosmopolitan 
Shipping Co., Inc. v. McAllister, No. 351, 17 LW 4658). 

In this connection, the Court also decided that such an agent is not 
liable to an injured seaman for wages and maintenance and cure. This 
liability, the Court stated, ‘‘depends upon the same relationship that is 
required to support an action for negligent injury’’ (Fink v. Shepard 
8.8. Co.; Gaynor v. Agwilines, Inc., Nos. 360 & 430, 17 LW 4665). 


Injury to Passenger 


Also the subject of decision was a case involving the liability to pas. 
sengers of a general agent operating under a contract similar to that in- 
volved in the McAllister case. The passenger sought damages for assault 
by a crew member, and the Court held that it was error to charge the 
jury that a shipping company, which was the general agent of the War 
Shipping Administration under a General Agency Service Agreement, as 
amended to cover passenger boats, was the actual operator of the vessel as 
a common carrier owing the highest degree of care to passengers. Such 
an agent, the majority decided, ‘‘ was not the owner pro hac vice, was not 
a common carrier operating the vessel, and was not the employer of the 
master or crew’’ (Weade v. Dichmann, Wright & Pugh, Inc., No. 179, 17 
LW 4663). 


Suits in Admiralty Act 


Another important shipping opinion rejected a federal district 
court’s construction of Section 2 of the Suits in Admiralty Act respecting 
the district in which suit against the United States under that section 
shall be brought. The Supreme Court unanimously agreed that, properly 
construed, the provisions of Section 2 are not jurisdictional but relate 
merely to venue. Mr. Justice Douglas, after stating that the section 
relates not to libels in rem but to libels in personam, pointed out that 
similar provisions in the Tucker Act and in the Jones Act have been held 
to prescribe venue and hence could be waived by failure to object before 
pleading to the merits. 

The opinion continues: ‘‘Congress, by describing the district where 
the suit was to be brought, was not investing the federal courts ‘with a 
general jurisdiction expressed in terms applicable to all of them.’ * * * 
It was dealing with the convenience of the parties in suing or being sued 
at the designated places. The purpose of the Act was to grant seamen 
relief against the United States in its own courts. * * * The residence or 
principal place of business of the libelant and the place where the vessel 
or cargo is found may be the best measure of the convenience of the 
parties. But if the United States is willing to defend in a different 
place, we find nothing in the Act to prevent it’? (Hoiness v. U. S8., No. 
20, 17 LW 4005). 


Maintenance and Cure 


The Court divided closely on the question as to whether a seaman 
who was permanently and totally disabled by injuries sustained while 
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returning to his ship from over-stayed shore leave is entitled to continue 
receiving maintenance and cure beyond the time when the maximum cure 
possible has been obtained. 

Answering the question in the negative, the majority pointed out 
that there is no authority in any statute or American admiralty decision 
for the proposition that an injured seaman is entitled to maintenance for 
life. Further support for this position was found in the Shipowners’ 
Liability Convention of 1936 (54 Stat. 1693) which provides, inter alia, 
that ‘‘the shipowner shall be liable to defray the expense of medical care 
and maintenance until the sick or injured person has been cured, or until 
the sickness or incapacity has been declared of a permanent character.’’ 
Such has been the rule of admiralty courts since the Convention, the 
Court concluded. 

The Court also ruled that the seaman, who signed on as a replace- 
ment while the original voyage was in progress, under shipping articles 
covering a term ‘‘not exceeding 12 calendar months,’’ was entitled to 
wages only to the end of the transatlantic voyage, and not to the end of 
the 12-month period (Farrell v. U. 8., No. 267, 17 LW 4285). 


Limitation of Liability 


The remaining shipping case involved a limitation of liability pro- 
ceeding which arose out of a collision in Belgian waters between a 
British vessel and one owned by the United States and bareboat-chartered 
toa private corporation. Specifically, the Supreme Court concluded that 
a federal district court erred in dismissing the proceeding merely be- 
cause the bond posted by the private company was for the amount al- 
legedly required under Belgian law rather than the higher amount re- 
quired by Section 4285, Revised Statutes. The Court reasoned that if 
Belgian law rather than federal law should be found to govern the sub- 
stantive limit of liability, no purpose would be served, so far as proceed- 
ings in the district court are concerned, by demanding security in excess 
of that limit. However, in view of the possibility that a contrary view 
night ultimately prevail, the district court was directed to provide for 
that contingency by refusing to release the vessel unless the private 
company is willing to post a bond for the value of the ship and freight 
“not beeause Section 4285 necessarily requires it, but as an exercise of 
its power to preserve the status quo pending appeal’’ (Black Diamond 
8.8. Corp. v. Robert Stewart & Sons, Ltd.; U. 8. v. Same, Nos. 121 & 130, 
17 LW 4259). 


Employers’ Liability Act 


The Supreme Court decided six cases under the Federal Employers’ 
Liability Act. Undoubtedly the most important was that involving the 
question whether the coverage of that Act and the Boiler Inspection Act 
includes injuries in the nature of occupational disease, or is confined ex- 
clusively to injuries inflicted by accident. Concluding that silicosis is an 
“‘injury’’ within the coverage of the Liability Act, the Court held that a 
railroad employee may recover for injuries caused by gradual inhalation 
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of harmful quantities of silica dusts resulting from a carrier’s violation 
of the Federal Boiler Inspection Act. 

Although agreeing that recovery may be had under the Federal Em. 
ployer’s Liability Act for silicosis, where the facts sustain such a claim, 
Mr. Justice Frankfurter, who concurred in part, expressed the opinion 
that occupational diseases cannot be fitted into the category of ‘‘acci- 
dents’’ for which the Boiler Inspection Act devised a scheme of regula- 
tion and a basis of liability (Urie v. Thompson, No. 129, 17 LW 4421). 

The Federal Safety Appliance Act also came before the Court. The 
case arose out of a state court’s denial of relief under that Act and the 
Employer’s Liability Act for the death of a railroad employee who was 
fatally injured when defective brakes locked, the train stopped, and the 
employee riding a motor track car behind the train crashed into it. In 
reversing the state court, the Supreme Court unanimously agreed that 
the Safety Appliance Act’s command—that railroads not operate trains 
with defective brakes—was applicable. 

The opinion reads: ‘‘We cannot agree with the State Supreme 
Court’s holding that although the railroad ran its train with defective 
brakes it thereby ‘violated no duty owing’ to the decedent. That court 
said that the object of the Safety Appliance Act ‘insofar as brakes might 
be concerned, is not to protect employes from standing, but from moving 
trains.’ 

‘“We do not view the Act’s purpose so narrowly. It commands rail- 
roads not to run trains with defective brakes. An abrupt or unexpected 
stop due to bad brakes might be equally dangerous to employees and 
others as a failure to stop a train because of bad brakes. And this Act, 
fairly interpreted, must be held to protect all who need protection from 
dangerous results due to maintenance or operation of congressionally 
prohibited defective applicances’’ (Coray v. Southern Pacific Co., No. 54, 
17 LW 4089). 


Evidence of Negligence 


In other Employers’ Liability Act opinions which, for the most part, 
dealt with issues concerning the sufficiency of the evidence to establish 
the employer’s negligence, the Court decided that evidence that a rail- 
road employee was injured while crossing a wheel pit via a narrow 
slippery plank was sufficient to warrant submission of the employee’s 
ease to the jury to determine the issue of the railroad’s negligence ( Wilk- 
erson v. McCarthy, No. 53, 17 LW 4175); that the Alabama Supreme 
Court did not err in holding that, while a Federal Employers’ Liability 
Act complaint adequately charged negligence, the complaint failed to 
show that such negligence was the proximate cause of the employee’s 
injury (Reynolds v. Atlantic Coast Line R.R. Co., No. 234, 17 LW 4206) ; 
that the North Carolina Supreme Court erroneously affirmed a trial 
court ruling which nonsuited an Employers’ Liability Act plaintiff at the 
conclusion of his evidence (Hill v. Atlantic Coast Line R.R. Co., No. 472, 
17 LW 4206) ; and that a circuit court of appeals did not err in sustain- 
ing a judgment non obstante veredicto in favor of the railroad since there 
was no evidence, nor any inference which reasonably could have been 
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drawn from the evidence, when viewed in the light most favorable to the 
claimant, to sustain recovery for her (Eckenrode v. Pennsylvania R.R. 
Co., No. 28, 17 LW 4016). 


Railway Mail Pay Act 


The Interstate Commerce Commission’s exclusive jurisdiction under 
the Railway Mail Pay Act to determine ‘‘fair and reasonable rates’’ was 
considered by the Court in connection with its reversal of a court of 
Claims decision upholding its own jurisdiction of a railroad’s Tucker Act 
suit seeking recovery of the difference between what it was paid under a 
preliminary order of the Commission for compulsory carrying of mail 
under the Railway Mail Pay Act and ‘‘fair and reasonable’’ compensa- 
tion for the services rendered. In denying the lower court’s jurisdiction, 
the Supreme Court noted that Congress in no instance has expressly em- 
powered the Court of Claims to review the Commission’s rate orders, 
either to set them aside or to render a money judgment for additional 
amounts found due upon a determination of an order’s invalidity. More- 
over, the opinion continues, ‘‘to infer such an intention would be con- 
trary not only in spirit to the limitations Congress has placed upon re- 
view of such orders wherever expressly provided, but also to the whole 
history and practice of Congress in conferring jurisdiction on the Court 
of Claims’’ (U.S. v. Jones; Jones v. U. 8. Nos. 135 & 198, 17 LW 4320). 


Rate Discrimination 


The Commission was also successful in another case, which upheld its 
authority to eliminate unjust freight rate discrimination among coal pro- 
ducers located within a rate group established for rate-making purposes. 
Decisive of the issue was the Court’s conclusion that all places within a 
rate group or district may be considered as one origin point. The Court 
unanimously rejected the carriers’ contention that the Commission acted 
beyond its authority because it did not afford the carriers alternative 
methods of removing the discrimination which was found to exist (Ayr- 
shire Collieries Corp. v. U. 8., No. 25, 17 LW 4079). 


Freight Forwarders 


The right-over given by Section 20(12) of the Interstate Commerce 
Act to an initial carrier against its connecting carriers was construed in 
another transportation case, the Court concluding that it does not apply 
to freight forwarders who have paid loss and damage claims to their 
shippers and seek recompense from the carrier responsible for the loss. 
Chief Justice Vinson stated for the majority that the considerations that 
made Section 20(12) workable as applied to railroads are not applicable 
to freight forwarders, pointing out that they enter into no ‘‘arrange- 
ments, concerts, cooperation, or through route courtesies’’ with railroads. 

The opinion continues: ‘‘ As shippers they are forbidden by law to 
do so. Furthermore, the forwarder will always be in the position of a 
receiving or delivering carrier seeking the right-over against ‘connecting’ 
carriers, never in the position of a carrier against whom the right-over 
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is asserted. * * * These facts are * * * 


right-over * * * to extend no further than to actions against those with 
whom forwarders are permitted to enter into cooperative arrangements 
—i.e., against those to whom the forwarder does not bear the relation of 
shipper’’ (Chicago, Milwaukee, St. Paul & Pacific R.R. Co. v. Acme Fast 
Freight, Inc. No. 65, 17 LW 4311). 

Two additional cases relating to transportation law were decided by 
the Court, one of which appeared in the prior review story on public 
contracts and property and posed the question whether Congress has the 
power to exclude from just compensation payable for requisitioned 
vessels the amount by which their market value was enhanced by causes 
necessitating such taking (United States v. Cors, No. 132, 17 LW 4502), 
The remaining case, upholding the right of the United States as a shipper 
to maintain a federal district court action to set aside an Interstate Com. 
merce Commission order denying reparations from rail carriers, was 


discussed in the article on jurisdiction and procedure (U. 8. v. ICC, No. 
330, 17 LW 4583). 


persuasive that Congress meant the 
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ULYSSES BUTLER 


Ulysses Butler, Chief Examiner of the Interstate Commerce Com- 
mission since June, 1923, retired on September 30th. He has stated to 
his friends in the Commission and among the practitioners that his re- 
tirement from government service will not terminate his interest in regu- 
latory work, because he has opened offices in the Investment Building in 
Washington. 

In recognition of his long career with the Commission, Commissioner 
Aitchison in a surprise ceremony presented him in the name of the 
Commission with a certificate to practice, and administered to him the 
oath of office as a practitioner, before a large group of Commissioners 
and employees of the Commission assembled in the hearing room to 
extend their good wishes. The examiners of the bureau of formal cases 
of which Mr. Butler was in charge expressed their appreciation of his 
fine service as their chief and their sincere respect and affection for him. 
To show in some way their regard they presented him with a gold watch 
and chain at the farewell party in his honor, presided over by Examiner 
Arthur R. Mackley, senior examiner in the bureau. 

Mr. Butler’s work covered a period in which the Commission’s duties 
and powers over transportation agencies were greatly increased. During 
his term of office formal proceedings before the Commission expanded 
greatly in number and in the complexity of the issues submitted. He had 
charge of the major part of this very large docket of proceedings which 
included complaints and investigations by the Commission in an immense 
variety of causes dealing with rates, rules and practices of railroads, 
water carriers and freight forwarders. There is no doubt that his knowl- 
edge of the regulatory acts and his long experience in their application 
will be of great service to him in practice before the Commission. 

The Commission’s announcement of Mr. Butler’s retirement carried 
the following details concerning his career with that tribunal : 


Mr. Butler is a native of the District of Columbia. He entered the 
employ of the Commission as a clerk more than 45 years ago on April 
20, 1904, at a salary of $75 a month. For a while he served as Confiden- 
tial Clerk to Chairman Knapp of the Commission. Thereafter he was ap- 
pointed an Attorney in the Division of Safety Appliances, now the 
Bureau of Safety, and later was promoted to Examiner in what is now 
the Bureau of Formal Cases. On October 16, 1920, he became Assistant 
Chief Examiner, and on July 1, 1923, was appointed Chief Examiner, 
which position he held, until his retirement. 

In his capacity as Chief Examiner, Mr. Butler had charge of the 
large docket of formal proceedings before the Commission dealing with 
the rates, charges, and tariff rules of rail and water carriers and freight 
forwarders subject to the Commission’s jurisdiction and, where hearings 
were required, with applications for certificates or permits authorizing 
operation by water carriers or freight forwarders in interstate commerce. 
His exceptional administrative skill contributed greatly to the ability of 
the Commission to keep abreast of its work in the handling of the many 
thousands of proceedings which that body has to decide annually. 





Last Of Disqualified ICC Hearing Examiners 
Certified By Civil Service Commission 


The last of the twelve hearing examiners disqualified by the Civil 
Service Commission has finally been certified. This result is very gratify- 
ing to the members of the I. C. C. Practitioners’ Association who de- 
fended these men throughout the entire proceedings. 

Just before his retirement, Mr. Ulysses Butler, former Chief Ex- 
aminer, Interstate Commerce Commission, wrote a letter to Mr. Chester 
C. Thompson, President of this Association, expressing the gratitude of 
the men involved. Mr. Thompson acknowledged Mr. Butler’s letter, and 
we believe these communications will be of great interest to our members. 
They follow: 


Interstate Commerce Commission 


September 30, 1949 
Dear Mr. Thompson : 


Official word has just been received that the twelfth and last of the 
examiners found disqualified by the Civil Service Commission last March 
has now been cleared for permanent appointment. 

When the disqualification findings were made last spring, a special 
committee of your Association immediately lodged a strong protest with 
the Civil Service Commission against the action it had taken. This was 
promptly followed by a substantial number of practitioners becoming 
very active in behalf of the examiners, and a large number of letters were 
written in their interest. In the meantime the entire membership of the 
Association was polled on the question of whether an appropriate memo- 
rial should be filed with Congress. The vote was overwhelming in favor 
of taking vigorous action. A memorial was filed and a few days there- 
after the Civil Service Commission announced that it had reversed itself 
as to 10 of the 12 examiners. This meant that the cases of the remaining 
2 had to go through an appeal procedure at the Civil Service Commission. 
Again the practitioners were resolutely behind the examiners, taking off 
valuable time from their professional duties, and some of them even 
coming from out of town to testify at the day-long hearing. But for all 
this continuous and generous assistance, spearheaded by one of your 
number, it would not now be possible to record the final gratifying out- 
come. 

During the several months which have intervened since last March, 
the knowledge that the practitioners determinedly were behind the ex- 
aminers has been very heartening to them, as well as to me, their chief. 
By coincidence, news as to the final outcome comes on the eve of my re- 
tirement. Thus it becomes possible while still with the Commission for 
me to express on behalf of the 12 examiners, as well as for myself, the 
deep gratitude which is felt for the splendid service which the practi- 
tioners so spontaneously and effectively have rendered in this matter. 


Very truly yours, 


Utysses BuTLer 
— = 
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October 3, 1949 
Dear Mr. Butler: 


I wish to thank you very kindly for your letter of September 30, 
1949, relative to the final outcome with respect to the Interstate Com- 
merce Commission Hearing Examiners originally found disqualified by 
the Civil Service Commission under the alleged provisions of the Ad- 
ministrative Procedure Act. 

Naturally, members of this Association are pleased that this matter 
has been pursued to a successful conclusion and certainly all of us con- 
cerned with this important matter are deeply indebted to Mr. Granville 
Curry, Mr. John R. Turney and others who so religiously concerned 
themselves with it. 

Wishing you every possible success in your forthcoming retirement 
from active duty, I am, with all good wishes, 


Sincerely yours, 
CueEstTerR C. THompson, President 


ASSOCIATION OF INTERSTATE COMMERCE 
ComMMISSION PRACTITIONERS 











Administrative Finality And The Administrative 
Procedure Act 


BERNARD SCHWARTz * 


Among the important questions which have arisen since the enact- 
ment of the Federal Administrative Procedure Act of 19461 are those 
dealing with the effect of section 10 upon the law of judicial review of 
administrative action. According to the Attorney General, ‘‘this sec- 
tion, in general, declares the existing law concerning judicial review,’’? 
and this view is also taken in several decisions.* On the other hand, there 
is the assertion of District Judge Lindley, concerning section 10: ‘‘The 
legislative history convinces me that Congress thought they were doing 
more than codifying existing law.’’* It is the purpose of this paper to 
determine which of these conflicting views is more nearly correct with 
regard to the effect of section 10 of the A. P. A. upon one aspect of the 
law of judicial review—namely the availability of review in particular 
cases. 

As a starting point, it seems clear, as the Court of Appeals for the 
District of Columbia pointed out in Hearst v. Federal Communications 
Commission, that ‘‘the Administrative Procedure Act does not provide 
for judicial review for everything done by an administrative agency.’’® 
The basis of the action in that case was that the Commission had libelled 
radio station WBAL in its report, commonly referred to as the ‘‘Blue 
Book,’’ and had exposed plaintiff, the station’s owner, ‘‘to public shame, 
obloquy, contumely, odium, contempt, ridicule, aversion, degradation and 
disgrace.’’ The court refused to grant declaratory relief, although ‘‘we 
agree with the appellant that this complaint pictures a legal wrong.’’® 
Review under section 10 of the A. P. A. is available only where legal 
wrong is suffered because of any agency action, and, says the court, the 
definition of ‘‘agency action’’ in section 2(g) of the Act obviously does 
not cover an act such as the publication of the Blue Book. ‘‘ Broad as is 
the judicial review provided by the Administrative Procedure Act, it 
covers only those activities included within the definition of ‘agency 
action.’ ’’? 





*B.S.S., College of the City of New York, 1944; LL.B., New York University, 
1944; LL.M., Harvard University, 1945; Ph.D., Cambridge, 1947. Member of the 
New York Bar. Instructor in Law, New York University. 

Reprinted by special permission from The Georgetown Law Journal, May, 1949, 
Volume 37, No. 4, pp. q 

160 Stat. 237 (1946), 5 U.S.C. A. $ 1001. 

2 Attorney General’s Manual on the Administrative Procedure Act 136 (1947). 

8 Olin Industries v. NLRB, 72 F. Supp. 225 (D. Mass. 1947); United States v. 
Carusi, 72 F. Supp. 193 (E. D. Pa. 1947) Compare Transamerica Corp. v. McCabe, 
80 F. Supp. 704 (D. C. 1948). 

4 Unger v. United States, 79 F. Supp. 281, 286 (E. D. Ill. 1948). 

5 167 F. 2d 225, 227 (App. D. C. 1948). 

6 Jd. at 226. 

7 Id. at 227. 
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It also seems settled that review under the A. P. A. is governed by 
the established rule that only ‘‘final’’ orders of administrative agencies 
which substantially affect the rights of private parties are reviewable. 
Thus, in a case in the First Circuit, section 10(c) of the Act has been 
held to recognize the principle that preliminary or procedural orders of 
an agency are not directly subject to judicial review, and the court con- 
sequently declined to review an order of the Securities and Exchange 
Commission refusing to transfer a hearing from Philadelphia to Boston. 
Petitioners had relied on section 5(a) of the A. P. A., which provides 
that, in every case of adjudication required by statute to be determined 
on the record after opportunity for an agency hearing, ‘‘due regard shall 
be had for the convenience and necessity of the parties or their repre- 
sentatives,’’ but the court declared that petitioners’ argument was ‘‘ quite 
unpersuasive, especially in view of the provisions of § 10(c).’’® 

Eccles v. Peoples Bank® is a good ease illustrating the extent to 
which the present Court will go in refusing to intervene in cases involv- 
ing administrative action which it does not consider to be ‘‘final.’’ In 
that case, the respondent bank had been granted membership in the 
Federal Reserve System subject to a condition which provided for with- 
drawal from membership within 60 days after written notice from the 
Board of Governors if a named corporation or any of its affiliates there- 
after acquired any interest in the bank without the approval of the 
Board. Respondent claimed that the imposing of this condition was be- 
yond the powers of the Board of Governors and sought a declaratory 
judgment to that effect. 


The Supreme Court, through Mr. Justice Frankfurter, held that the 
bank’s action was premature; that respondent could not in any way be 
affected by the administrative action at issue before the Board of Gov- 
ernors commenced revocation proceedings for a violation of the condi- 
tion. ‘‘The Bank seeks a declaration of its rights if it should lose its in- 
dependence, or if the Board of Governors should reverse its policy and 
seek to invoke the condition even though the Bank remains independ- 

The concurrence of these contingent events, necessary for injury 
to be realized, is too speculative to warrant anticipatory judicial determi- 
nations.’’ 1° 


One wonders, however, whether review should not be afforded at this 
stage under Columbia Broadcasting System v. United States,! ‘‘ a case 
where prematurity was clearer than here.’’!* ‘‘It seems obvious that 
the requirement was a restriction on the market for respondent’s stock 
and therefore detrimental to the conduct of its business, a continuing 
threat of the Board to exclude respondent from the benefits of the 
System.’’ 18 It is all very well to argue, as the Court does, that respond- 
ent is not actually injured until the Board moves to revoke its member- 
ship for a violation of the condition. But in a practical sense, does not 

8 Eastern Utilities Ass’n v. S. E. C., 162 F.2d 385, 387 (C. C. A. Ist, 1947). 

9 333 U. S. 426 (1948). 

10 Jd. at 432. 

11 316 U. S. 407 (1942). 

12 Reed, J., dissenting, 333 U. S. 426, 437 (1948). 

18 Jd. at 435. 
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that make it most difficult for respondent to obtain a judicial determina- 
tion of the vires of the condition, for, at that later stage, it can only 
secure that determination at the tisk of losing its membership, if the 
condition is held to be within the Board’s authority ? 

In situations such as those involved in the Eccles case, it seems ob- 
vious that section 10 of the A. P. A. does not confer a right of review. 
However one may disagree with the Court’s conclusion, that respondent’s 
action there was premature. If the Court does conclude, in a particular 
case, that ‘‘final’’ administrative action is not involved, review is not 
available, and this result is not affected by section 10. 

Our analysis thus far indicates that it is only ‘‘agency action” 
within the meaning of section 2(g) of the A.P.A. that is subject to review 
under section 10. Likewise, the review available under that section is 
still subject to the rule that the courts will not intervene where only pre- 
liminary or procedural orders of an agency are involved. An even more 
important limitation upon the right of review is that contained in the 
introductory clause of section 10, which limits the availability of review 
‘*so far as (1) statutes preclude judicial review or (2) agency action is 
by law committed to agency discretion.’’ 

It appears settled that judicial review is not precluded within the 
meaning of this clause merely because it is not expressly granted by 
statute. ‘‘It was clearly the intention of Congress to require by this 
language something more than mere absence from the statute of express 
provision for review.’’** More than such absence is required for review 
to be precluded. ‘‘To preclude judicial review under [the A. P. A.] a 
statute, if not specific in withholding such review, must upon its face 
give clear and convincing evidence of an intent to withhold it. The mere 
failure to provide specially by statute for judicial review is certainly no 
evidence of intent to withhold review.’’ © 

That review is available even in the absence of express provision 
therefor in the relevant enabling Act is indicated by a line of cases, of 
which the most important in recent years are Stark v. Wickard %® and 
Estep v. United States," and which stand for the proposition that ‘‘the 
silence of Congress as to judicial review is not necessarily to be construed 
as a denial of the power of the federal courts to grant relief in the ex- 
ercise of the general jurisdiction which Congress has conferred upon 
them.’’ 38 

The review power of the courts in these cases is an inherent one 
which arises out of the delegation to them of ‘‘the judicial power’’ by 
the Constitution. ‘‘When Congress passes an Act empowering adminis- 
trative agencies to carry on governmental activities, the power of those 
agencies is cireumscribed by the authority granted. This permits the 
courts to participate in law enforcement entrusted to administrative 
bodies only to the extent necessary to protect justiciable individual rights 


14 Dickinson, The Judicial Review Provisions of The Federal Administrative 
Procedure Act and the Administrative Agencies 565 (1947). 

15 Administrative — Act, Legislative History 275 (1946). 

16 321 U. S. 288 (194 

17 327 U.S. 114 (1946) 

18 Jd at 120. 
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against administrative action fairly beyond the granted powers. The 
responsibility of determining the limits of statutory grants of authority 
in such instances is a judicial function entrusted to the courts by Con- 
gress by the Statutes establishing courts and marking their jurisdic- 
tion.’ 1® The need for such judicial power has been emphasized in strong 
language by the Court of Appeals for the District of Columbia. ‘‘If the 
judiciary had no power in such matter, the only practical restraint would 
be the self-restraint of the executive branch. Such a result is foreign to 
our concept of the division of the powers of government.’’ 2° 

Under the introductory clause to section 10 of the A. P. A., review 
is thus not precluded merely because there is no express provision for 
review in the relevant enabling Act. At the same time, for review to 
be barred under the A. P. A., it is not necessary for the statute expressly 
to preclude review. As stated by the Attorney General, ‘‘a statute may 
in terms preclude judicial review *’ or be interpreted as manifesting a 
Congressional intention to preclude judicial review.’’?*_ As an example 
of the latter, he cites the statute interpreted in Switchmen’s Union v. 
National Mediation Board.** That case dealt with the problem of whether 
the certification of representatives for collective bargaining by the Na- 
tional Mediation Board was subject to judicial review. The court held 
that it was not, asserting that the Railway Labor Act ** impliedly pre- 
cluded review. ‘‘. . . the intent seems plain—the dispute was to reach its 
last terminal point when the administrative finding was made. There 
was to be no dragging out of the controversy into other tribunals of law. 

.. The language of the Act read in light of [the legislative] history sup- 

ports the view that Congress gave administrative action under Section 2, 
Ninth a finality which it denied administrative action under the other 
section of the Act.’’ 75 

Kirkland v. Atlantic Coast Line R. Co.* holds that the A. P. A. has 
not changed the rule of the Switchmen’s Union case. ‘‘The Railway 
Labor Act, as interpreted by the Supreme Court, upon its face gives clear 
and convineing evidence of intent to withhold judicial review. It is as 
true today as it was before the Administrative Procedure Act was passed 
that in such a ease as this ‘Any decision on the merits would involve the 
granting of judicial remedies which Congress chose not to confer.’ ’’ 27 

The Switchmen’s Union case established that the courts have no 
jurisdiction to review a certification by the National Mediation Board. 
The implications of that case are, however, much broader, for the langu- 
age of the National Labor Relations Act parallels that of the Railway 
Labor Act, and would seem to compel a similar result under the National 


19 Stark v. Wickard, 321 U. S. 288, 309 (1944). 

20 Fleming v. Moberly Milk Products Co., 160 F. 2d 259, 265 (App. D. C. 1947). 

21 For an example of such a statute, see International Union v. Bradley, 75 F. 
Supp. 394 (D. C. 1948). 

22 Attorney General’s Manual on the A. P. A. 136. 

23 320 U. S. 297 (1943). 

24 48 Stat. 1188 (1934), 45 U.S.C. A. § 152. 

25 320 U. S. 297, 305-6 (1943). 

26 167 F. 2d 529 (App. D. C. 1948). 

27 Id. at 530. 
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Relations Act.28 The Switchmen’s Union doctrine was applied to certif- 
cations by the National Labor Relations Board in Millis v. Inland Empire 
District Council,?® where the court held that N.L.R.B. certifications could 
not be reviewed except in the limited situation provided for by section 9 
(d) of the Labor Relations Act. ‘‘In American Federation of Labor y. 
National Labor Relations Board *°. . . , the Supreme Court expressly re. 
served the question whether the Board’s mere certification of collective 
bargaining representatives could be reviewed in a suit like the present 
one. But we think the question is now foreclosed by Switchmen’s Union 
of North America v. National Mediation Board.’’ #4 


‘The rule of the Millis case, like that of Switchmen’s Union v. Na- 
tional Mediation Board, is not affected by section 10 of the A.P.A. With 
regard to a petition for review in the Circuit Court of Appeals, American 
Federation of Labor v. NLRB *? is still controlling.?* As far as an action 
in the District Court is concerned—i.e., the question left open in the 
American Federation of Labor case—direct review is precluded within 
the meaning of the introductory clause of section 10 of the A. P. A. Ex- 
cept as provided for in Section 9(d) of the Labor Act, ‘‘it was the Con- 
gressional purpose to preclude judicial review. .. ; so that by its terms 
the Administrative Procedure Act fails to confer a review’’ in N.L.R.B. 
certification cases.*4 

The above decisions indicate that the introductory clause of section 
10 of the A. P. A. includes cases where statutes ‘‘impliedly’’ preclude 
judicial review. The doctrine of implied preclusion should, however, be 
applied sparingly. Administrative action should be subject to review 
under the A. P. A. unless the enabling Act affirmatively indicates an 
intent that it shall not be reviewable. This is the approach of Judge 
Lindley in a case holding that a decision of the Veterans’ Administra- 
tion refusing to accept an application for life insurance is subject to re- 
view in a declaratory judgment action. ‘‘Prior to the [A.P.A.], admin- 
istrative orders such as the one with which we are concerned were not 
reviewable unless the statute so provided. Such orders are now review- 
able unless the statute reflects an intent that they are not reviewable.’’*® 

The Supreme Court has, however, applied the doctrine of implied 
preclusion to situations where the Congressional intent to bar review is 
not clearly expressed. An example of this type of case is Chicago ¢ 
Southern Air Lines v. Waterman 8.8. Corp.*® Section 801 of the Civil 


28 49 Stat. 449 (1935), as amended, 29 U. S. C. A. § 151. See Vanderbilt, Ad- 
ministrative Law, 1944 Annual Survey of American Law 198. 

29 144 F. 2d 539 (App. D. C. 1944). 

30 308 U.S. 401 (1940). ov 

31 144 F, 2d 539 (App. D. C. 1944). Compare Inland Empire Council v. Millis, 
327 U. S. 697, 700 (1945). 

82 Supra note 30. 

33 Ohio Power Co. v. NLRB, 164 F. 2d 275 (C. C. A. 6th 1947). Pa 

34 Fay v. Douds, 78 F. Supp. 703, 705 (S. D. N. Y. 1948). See, similarly 
Fitzgerald v. Douds, 167 F. 2d 714 (C. C. A. 2d 1948); White v. Herzog, 80 F. Supp. 
407 (D. C. 1948); White v. Douds, 80 F. Supp. 402 (S. D. N. Y. 1948); Great Lakes 
Steel Corp. v. United States, 81 F. Supp. 450 (E. D. Mich. 1948) (implied preclusion 
under Interstate Commerce Act). 

35 Unger v. United States, 79 F. Supp. 281, 286 (E. D. Ill. 1948). 

36 333 U. S. 103 (1948). 
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Aeronautics Act ** provides that, when a foreign air carrier asks for any 
permit, or a citizen carrier applies for a certificate to engage in any over- 
seas or foreign air transportation, any decision, either to grant or to 
deny, is to be subject to the approval of the President. Section 1006(a) 
of the Act subjects to judicial review ‘‘any order . . . issued by the Board 
under this Act, except any order in respect of any foreign air carrier, 
subject to the approval of the President as provided in section 801.’’ 
The Civil Aeronautics Board, with express approval of the President, 
issued an order which denied petitioner, a citizen carrier, a certificate of 
convenience and necessity for an overseas air route and granted one to a 
rival applicant. Petitioner filed a petition for review under Section 
1006 (a), charging that the Board had no substantial evidence to support 
its findings. The Board moved to dismiss on the ground that, since the 
order required and had the approval of the President, it was not review- 
able. 

The Court, by a bare majority, agreed with the contentions of the 
Board. Such orders ‘‘are not mature and are therefore not susceptible 
of judicial review at anytime before they are finalized by Presidential 
approval. After such approval has been given, the final orders embody 
Presidential discretion as to political matters beyond the competence of 
the courts to adjudicate.’’ ** In effect, the Court is holding that, because 
of the requirement of Presidential approval, judicial review under sec- 
tion 1006 is impliedly precluded, although it concedes ‘‘that a literal 
reading of section 1006 subjects this order to re-examination by the 
courts.’’ 9® One wonders, however, whether the Court is justified in thus 
expanding the doctrine of implied preclusion of review. The policy of 
our law in favor of judicial review is a fundamental one,*® and should 
not give way where statutory provisions such as those in the Waterman 
ease are involved, where the intent of the legislature seems to be, if any- 
thing, to allow review. 

But, asserts the Court, these considerations do not apply in the 
instant ease, for the requirement of Presidential approval bars us from 
acting, even though petitioner requests us only to review the action of 
the Board. Before the approval of the President the Board’s order is 
merely a recommendation, not a ‘‘final’’ order subject to review. When 
the President has acted, on the other hand, for the Court to intervene 
would be to review the discretion of the Chief Executive. 

Yet, as Mr. Justice Douglas points out in his dissent, ‘‘review of the 
President’s action does not result from reading the statute in the way 
itis written. Congress made reviewable by the courts only orders ‘issued 
by the Board under this Act.’ Those orders can be reviewed without 
reference to any conduct of the President, for that part of the orders 
which is the work of the Board is plainly identifiable.’’** The President 


37 52 Stat. 1014 (1938), 49 U.S.C. A. $ 601. 

38 333 U.S. 103, 114 (1948). 

39 Jd at 110. 

40 Compare Schwartz, Administrative Finality in Britain, 26 Can. Bar Rev. 1072, 
1084 (1948). 

41 333 U.S. 103, 115 (1948). 
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is concerned only with the impact of the order on foreign relations or 
military affairs. C.A.B. orders under section 801 do not, however, neces- 
sarily have any impact on these matters, and yet may vitally affect 
private rights. ‘‘A result more consonant with legislative intent and 
with our background of judicial supremacy would have been a decision 
in the principal case that the appellate courts may review the orders 
issued by the Board to the extent of their purely private repercussions.’ 

Another recent case where the Court held that the relevant statute 
precluded review within the meaning of the introductory clause of sec- 
tion 10 of the A.P.A. was Ludecke v. Watkins.*® That case involved the 
question of whether judicial review was available of an order of the 
Attorney General for the removal of an alien enemy. The President, 
acting under the authority of the Alien Enemy Act of 1798,** had di- 
rected the removal of all alien enemies ‘‘ who shall be deemed by the At- 
torney General to be dangerous to the public peace and safety of the 
United States,’’ and the Attorney General, acting under this delegated 
power, had ordered petitioner’s removal. The Alien Enemy Act, after 
providing that alien enemies could be ‘‘apprehended, restrained, secured, 
and removed’’, gives the President the power to ‘‘direct the conduct to 
be observed, on the part of the United States, toward the aliens who 
become so liable; the manner and degree of the restraint to which they 
shall be subject and in what cases, and upon what security their residence 
shall be permitted, and to provide for the removal of those who, not 
being permitted to reside within the United States, refuse or neglect to 
depart therefrom ; and to establish any other regulations which are found 
necessary in the premises and for the public safety.’’ Nowhere in the 
Act, it should be noted, is there any provision bearing directly upon 
judicial review. 

But, says Mr. Justice Frankfurter, speaking for the majority of the 
Court, it is evident that this is the type of statute Congress had in mind 
in the introductory clause of section 10 of the A.P.A. ‘‘As Congress 
explicitly recognized in the recent Administrative Procedure Act, some 
statutes ‘preclude judicial review’... the Alien Enemy Act of 1798 is 
such a statute. Its terms, purpose, and construction leave no doubt.’’ * 
Perhaps the chief factor which led the Court to conclude that review 
was barred was the well-nigh unlimited discretion conferred upon the 
Chief Executive. The power of the President, in the words of Washing- 
ton, J., in an early case, is ‘‘as unlimited as the legislature could make 
it.’’#® In such a case, review is not available under section 10 of the 
A.P.A. on both of the grounds specified in the introductory clause of that 
section. As construed by the Court, the Alien Enemy Act thus precludes 
all judicial review. ‘‘The effect of this holding is that any unnaturalized 
person, good or bad, loyal or disloyal to this country, if he was a citizen 
of Germany before coming here, can be summarily seized, interned and 





42 Note, 61 Harv. L. Rev. 1053, 1054 (1948). 
43 335 U. S. 160 (1948). 

44] Stat. 577 (1798), as amended 50 U. S.C. A. § 21. 
45 335 U.S. 160, 163 (1948). 

46 | ockington v. Smith, 15 Fed. Cas. 758, 760 (1817). 
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deported from the United States by the Attorney General, and that no 
court of the United States has any power whatever to review, modify, 
vacate, reverse, or in any manner affect the Attorney General’s deporta- 
tion order.’’ #7 

The Waterman and Ludecke cases show that review may be pre- 
eluded within the meaning of section 10 of the A.P.A. under the doctrine 
of implied preclusion even though the Congressional intent to bar review 
is not clearly expressed. At the same time, a provision in the enabling 
Act for administrative finality may often not be enough to preclude 
review. The mere fact that the administrative action is declared to be 
“‘final’’ or ‘‘eonclusive’’ is normally not sufficient to bar all judicial re- 
view. The courts tend to treat such provisions for finality as they do 
cases where the relevant statute is silent on judicial review. 

Thus, in Estep v. United States,*® where the decisions of local draft 
boards were declared to be ‘‘final except where an appeal is authorized 
in accordance with such rules and regulations as the President may pre- 
seribe,’’ #9 the Court held that a local board’s induction order was re- 
viewable in a criminal proceeding. Mr. Justice Douglas emphasized the 
fact that the ‘‘statute makes no provisions for judicial review’’ ®° and 
went on to state the usual rule in cases where the statute is silent on 
review. ‘‘The silence of Congress as to judicial review is not necessarily 
to be construed as a denial of the power of the federal courts to grant 
relief in the exercise of the general jurisdiction which Congress has con- 
ferred upon them.’’5! ‘‘Why the court emphasized silence of Congress 
in the face of the words ‘shall be final’ is difficult to understand’’ asserts 
one commentator.®?, But in the normal case, the mere provision for ad- 
ministrative finality does not mean that all judicial review is barred. 
“Tt is only orders ‘within their respective jurisdictions’ that are made 
final.’? 53 And review on the question of jurisdiction—i.e., whether the 
agency action was ultra vires the enabling Act—is available even though 
there is a statutory provision for finality. Even with such a provision, 
‘an implied right of judicial review is always available, by bill in equity, 
certiorari, mandamus, or other appropriate proceeding by virtue of the 
general law.’’ §4 

Under section 19 of the Immigration Act of 1917,°° the decision of 
the Attorney General with regard to the deportation of an alien ‘‘shall 
be final.’’ Is this a case of statutory preclusion of review so that section 
10 of the A.P.A. does not apply? Our analysis above indicates that it 
is not, for the provision for finality alone is not enough to bar review. 


47 Black, J., dissenting, 335 U. S. 160, 174 (1948). 

48 See, 327 U.S. 114 (1946). 

49 Selective Service Act, 54 Stat. 893 (1940), 50 U. S.C. A. § 310. 

50 327 U.S. 114, 119 (1946). 

51 Jd. at 120. 

(9a) Davis, Nonreviewable Administrative Action, 96 U. of Pa. L. Rev. 749, 770 
58 437 U. S. 114, 120 (1946). 

" 0 30, 36 (lo — Fact” Theory and Administrative Finality, 22 Corn. 
55 39 Stat. 889 (1917), 8 U. S.C. A. § 155. 
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This view is confirmed by United States ex rel. Trinler v. Carusi,5® where 
the Court of Appeals for the Third Circuit held that the Immigration 
Act did not preclude review of deportation proceedings within the 
meaning of the introductory clause of section 10 of the A.P.A. Despite 
the provision that the decision of the Attorney General ‘‘shall be final’”’, 
“it is perfectly clear that it is not final in the sense that courts cannot 
do anything about it,’’ °’ for it has long been settled that the legality of 
deportation orders can be tested in habeas corpus proceedings. In the 
exercise of their authority to issue writs of habeas corpus, the courts may 
inquire whether the Attorney General has exceeded his statutory authori- 
ty or acted contrary to law or the Constitution.®® ‘‘While it might look 
as though judicial review were precluded by the giving to the deporta- 
tion order the air of finality, in practice such finality never existed be- 
cause of the availability of habeas corpus. The fact that review has been 
judge-made out of the concept of due process does not make it any less a 
qualification of the statute than if the legislators had put the provision 
in it when the statute was first drawn.’’ 5° 

Under the Trinler case, a deportation proceeding does not come with- 
in the first exception to section 10 of the A.P.A. Since that is true, the 
court held that the deportation order at issue could be reviewed directly 
under section 10. Habeas corpus is thus no longer the exclusive means 
of obtaining review of deportation orders, as it was prior to the A.P.A. 
““What we are here deciding is that the Act did enlarge the rights of 
people against whom deportation orders have been issued and that they 
are now entitled to judicial review after the issuing of a deportation 
order.’’ % 

The question of the availability of review under the A.P.A. is of 
great importance to an alien against whom a deportation order is issued. 
Prior to the A.P.A., review could be obtained only by means of habeas 
corpus. Before the writ could be issued, it was necessary for the alien 
to be in the custody of the Attorney General. ‘‘The person about to be 
deported was thus in a position where he was required by the order of 
the Attorney General to wind up his affairs, to bid last farewell to his 
family and friends, to submit himself to physical deportation before he 
could seek any relief or any review of what the Attorney General had 
determined to be his rights under the immigration laws of the United 
States.’’®! Under the Trinler decision, on the other hand, the alien is 
now entitled to petition for review after the issuing of the deportation 
order. 


56 166 F. 2d 457 (C. C. A. 3d 1948), followed in United States ex rel. Cammarata 
v. Miller, 79 F. Supp. 643 (S. D. N. Y. 1948); See, similarly, Scholnick v. Clark, 81 F. 
Supp. 298, 300 (D. D. C. 1948). 

57 166 F. 2d 457, 460 (C.C. A. 3rd 1948). 

1045) Paraphrasing Stone, C. J., dissenting in Bridges v. Wixon, 326 U. S. 135, 167 
( ) 
59 166 F. 2d 457, 461 (C. C. A. 3rd 1948); Compare Aycock-Lindsey Corp. v. 
United States, 171 F. 2d 518 (C. C. A. 5th 1948). 

60 Jd. at 462. 
61 Orlow, Deportation under the Administrative Procedure Act of 1946, 22 Temp. 
L. Q. 74, 77 (1948). 
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In the Trinler case, Judge Goodrich refers to the ‘‘new law’’ ®*? made 
by section 10 of the A.P.A. In that case, section 10 is interpreted as 
conferring a right of review where one did not exist prior to the A.P.A. 
The decision of Justice Holtzoff in Snyder v. Buck ® also assumes that 
section 10 does more than re-state the existing law of judicial review. 
In that case, a mandatory injunction was granted against the Paymaster 
General of the Navy compelling him to pay a widow’s allowance to the 
widow of a deceased naval officer. This result is reached despite a pro- 
vision in the relevant statute that the determination by the Secretary of 
the Navy of the fact that there is no widow ‘‘shall be final and con- 
elusive upon the accounting officers of the Government.’’** This pro- 
vision for finality, says Justice Holtzoff, does not preclude judicial 
review. Likewise, ‘‘the action involved in the instant case is not within 
the realm of administrative discretion, as the statute creates a legal duty 
on the part of the Paymaster General of the Navy to pay the prescribed 
allowance on the occurrence of the specified contingency.’’ © 

Since the case does not fall within the exceptions in the introductory 
clause of section 10 of the A.P.A. it follows that review is available under 
that section.°* ‘‘This result necessarily subjects to judicial review a 
large group of administrative actions which previously could not have 
been re-examined or set aside by the courts. This category includes 
numerous determinations of private rights, in respect to which a writ 
of mandamus did not lie, because they involved functions that were not 
purely ministerial, but required a decision on questions of law or ques- 
tions of fact by the administrative agency.’’ ®* 

Snyder v. Buck involved a grant by the Government to the widow of 
a naval officer. It seems clear that in such a case the presumption prior 
to the A.P.A. was against the availability of judicial review in the ab- 
sence of express statutory provision therefor. In cases of grants by the 
Government, the courts have felt that the private parties concerned were 
the recipients of ‘‘bounties’’ or ‘‘gratuities,’’ and the courts have been 
reluctant to intervene where the right to resort to the courts has not been 
given by the legislature.** In these ‘‘gratuity’’ cases, the silence of 
Congress with regard to review has been treated as barring review, as 


62 166 F. 2d 457, 461 (C. C. A. 3rd 1948). 

63 75 F. Supp. 902 (D. D. C. 1948). 

64 58 Stat. 129 (1944), 34 U. S.C. A. § 943. 

8575 F. Supp. 902, 906 (D. D. C. 1948). 

66 |n the following cases, review has likewise been held available under section 10 
of the A. P. A. Fisher v. Haeberle, 80 F. Supp. 652 (E. D. N. Y. 1948) (action taken 
under Veterans’ Preference Act of 1944); Zander v. Clark, 80 F. Supp. 453 (D. D. C. 
1948) (Alien Property Custodian’s refusal to return to United States citizen remaining 
in Germany property seized during World War II); Unger v. United States, 79 F. 
—. 281 (E. D. Ill. 1948) (decision of Veterans’ Administration refusing to accept 

rey for life insurance); Compare United States v. O’Donovan, 82 F. Supp. 

444 (N. D. Ill. 1948) (review of detention under parole warrant). It should be 
ae that section 10 of the A.P.A. deals not with appellate court review but with re- 
view by an original action in a court of competent jurisdiction. Thus, an action under 
that section cannot be brought in the first instance in the United States Court of 
Appeals. City of Dallas v. Rentzel, 172 F. 2d 122 (C. C. A. 5th 1949). 

6775 F. Supp. 902, 908 (D. D. C. 1948). 

68 See Black, supra, note 54, at 519. 
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against the normal rule where property or personal ‘‘rights’’ are in- 
volved, which is exemplified by Stark v. Wickard and Estep v. United 
States, discussed above. 

Under section 10 of the A.P.A., there is no reason why the principle 
of the Stark and Estep decisions should not now apply to the so-called 
‘‘gratuity’’ cases. The argument that a different principle should apply 
in pension cases, veterans’ benefit cases, and the like, because ‘‘no pen- 
sioner has a vested legal right to his pension’’ ® is to say the least out- 
dated today, in view of the ever-increasing importance of the field of state 
benefits. There is no reason why a claimant for a state benefit whose 
claim has been refused should not be afforded redress in the courts, just 
as is a private person whose property rights are affected by administra- 
tive action. It is true that in these ‘‘gratuity’’ cases, as in others, 
judicial review under section 10 of the A.P.A. may be precluded by the 
relevant enabling Act, and it is also true that where a ‘‘gratuity”’ is 
involved all review can constitutionally be barred.7° Except, however, 
where there is such a statutory preclusion of review, resort to the courts 
should be open under section 10 of the A.P.A. in these ‘‘gratuity’’ cases, 
just as it is in cases where ‘‘rights’’ are involved. 

That these ‘‘benefit’’ or ‘‘gratuity’’ cases are to be treated similarly 
to cases involving other types of administrative action insofar as section 
10 of the A.P.A. is concerned is apparent upon a reading of the pertinent 
provisions of the A.P.A. ‘‘The conclusion is inescapable that under the 
Administrative Procedure Act every final agency action is subject to 
judicial review at the behest of any person whose legal rights are ad- 
versely affected, unless the action is taken under a statute precluding 
judicial review, or unless the agency action is by law committed to 
agency discretion.’’™! Under section 10 of the A.P.A., ‘‘agency action”’ 
is subjected to judicial review, and under sections 2(f) and 2(g) of that 
Act, ‘‘ageney action’’ includes the ‘‘grant of money, assistance, license, 
authority, exemption, exception, privilege, or remedy’’ and the ‘‘ taking 
of any other action upon the application or petition of, and beneficial to, 
any person.’’ It is clear from this that the ‘‘gratuity’’ cases of the type 
we have been discussing are treated as are cases dealing with other kinds 
of administrative action for the purposes of judicial review under the 
A.P.A. In the ‘‘gratuity’’ cases, as in those involving ‘‘rights’’, the 
silence of Congress is now not enough for review to be barred. 

United States ex rel. Trinler v. Carusi and Snyder v. Buck supply at 
least a partial answer to the question to which this paper has been ad- 
dressed—that of the effect of section 10 of the A.P.A. upon the availa- 
bility of judicial review. They indicate that Judge Lindley was correct 
in his assertion that Congress was doing more than codifying existing law 
in enacting section 10.7 The Trinler case indicates that a deportation 
order is subject to review under section 10, and changes the rule that 


70 See, e.g., Wilson & Co. v. United States, 311 U. S. 104 (1940); Slocumb v. 
Gray, 82 F. Supp. 125 (D. D. C. 1949); International Union v. Bradley, 75 F. Supp 
394 (D. D. C. 1948), and cases there cited. 


71 Snyder v. Buck, 75 F. Supp. 902, 907 (D. D. C. 1948). 
72 Supra, note 4. 
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such an order can only be reviewed by means of habeas corpus. Snyder v. 
Buck shows that under the A.P.A. cases involving public grants or bene- 
fits are reviewable on the same basis as are those involving other kinds of 
administrative action. In both decisions, it should be noted, the judicial 
approach is to allow review except in cases coming within the exceptions 
in the introductory clause of section 10. 

It should be emphasized that the change made by section 10 on the 
law of the availability of review is not a great one. Aside from the 
type of situation involved in the Trinler and Snyder decisions, the ex- 
ceptions in the introductory clause of section 10 go far towards ensuring 
that review under that section is not available where it could not have 
been obtained prior to the A.P.A. This is especially true since the first 
exception to section 10 is not limited to statutes expressly precluding 
judicial review. The doctrine of implied preclusion, which is clearly 
included in that exception, ensures the preclusion of review in most 
eases where it would not be available without the A.P.A. This inter- 
pretation is underscored by the temper of the present Supreme Court, 
which, aside from Ludecke v. Watkins, has not yet had the occasion to 
pass upon the problem we have been considering. ‘‘A court which by 
its own action cuts off judicial review even while conceding that the 
literal words of the statute required review’’ “—+.e., in the Waterman 
case—is not likely to interpret section 10 of the A.P.A. as creating much 
new law. 

At the same time, section 10 should be interpreted as going at least 
as far as the Trinler and Snyder decisions imply. ‘‘It is certainly to be 
hoped that in view of its language, history and obvious legislative pur- 
poses, the [A.P.A.] will at least be regarded by the courts in doubtful 
eases aS creating what may be called a presumption in favor of re- 
view.’’*4 QOne familiar with the background of the A.P.A. must reject 
the idea that its framers intended merely to restate the existing adminis- 
trative law. Insofar as the availability of review under section 10 is 
concerned, new law was made, at least to the extent indicated by the 
Trinler and Snyder decision. 


73 Davis, supra, note 52, at 786. 
74 Dickinson, supra, note 14, at 577. 





I. C. C. PRACTITIONERS’ JOURNAL 





GOVERNMENT TRANSPORTATION POLICIES SURVEY 


The following is the text of President Truman’s letter of August 30, 
1949, to Secretary of Commerce Sawyer directing that a study be made of 
transportation policies and programs: 


**T have for some time been concerned about the need for greater 
coordination of Federal policies and programs relating to transporta- 
tion. The transportation industry directly affects the economic well- 
being of the nation as a whole. Its services enter into the production and 
distribution of almost all of our national output; it plays an important 
part in the cultural and social unity of our nation; it is vital to our 
military preparedness. 

‘*To help assure the availability of necessary transportation services, 
the Federal government has undertaken various responsibilities for regu- 
lating and promoting this industry. It also provides, either directly or 
indirectly, such basic facilities as roads, airports, river and harbor im- 
provements, and navigation aids. Federal expenditures for all these 
purposes now approach $1.5 billion per year. 

**At the present time, these various Federal programs are adminis- 
tered by a number of agencies, each concerned with a limited sector of 
the over-all transportation industry. A unified and coordinated Federal 
program for transportation is clearly essential in order to assure maxi- 
mum benefits from the government’s activities in this field. In a broader 
sense, such a program is necessary to assure the public the most efficient 
and economical transportation service. 

‘* As a first step in this direction. I should like to have the Depart- 
ment of Commerce prepare for my consideration a report outlining the 
major policy issues which need to be resolved at this time in order to 
achieve maximum effectiveness and consistency of Federal programs in 
the transportation field. I would like to have such a report by December 
1, 1949, and plan to use it as a basis for discussion of these problems with 
the various agencies concerned with transportation. 

‘*T should also like to have your views on the possible desirability of 
having the Department of Commerce conduct, on a continuing basis, 
broad studies relating to Federal transportation policies and programs. 
I suggest that you discuss this matter with the Director of the Bureau 
of the Budget, with a view to developing specific plans for my considera- 
tion.’’ 
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PROPOSED RULE MAKING UNDER SECTION 5a OF THE INTERSTATE 
COMMERCE ACT 
Under date of September 23, 1949, the Interstate Commerce Com- 
mission released the following notice: 


Pursuant to section 4 of the Administrative Procedure Act (60 Stat. 
237; 5 U.S.C. 1003), notice is hereby given of proposed amendment of 
the rules concerning carrier agreements relating to rates, fares, etc., (13 
F.R. 4040 and 4501; Code of Federal Regulations, Title 49, Part 3) by 
adding thereto a § 3.4 as follows: 


§ 3.4 New parties to an agreement. Where a carrier becomes a 
party to an agreement which has been approved by the Commission, 
such approval will extend and be applicable to such carrier, Pro- 
vided, (1) That such carrier is not, under the agreement, to act with 
carriers of a different class, within the meaning of section 5a (4) of 
the Interstate Commerce Act, except as the agreement relates to 
transportation under joint rates or over through routes, (2) that no 
change is made in the agreement except the addition of such carrier, 
and (3) that there shall have been filed with the Commission by 
such carrier a verified statement that it has become a party to the 
agreement, which statement shall show the information required by 
§ 3.1 (b) of this title. 


Any interested party desiring to make representations in favor of 
or against the proposed rule may do so through the submission of 
written data, views, or arguments. The original and 14 copies of such 
submission shall be filed with the Commission on or before October 20, 
1949. 

Notice will be given to the general public by posting copies hereof in 
the office of the Secretary of the Interstate Commerce Commission, Wash- 
ington, D. C., and by filing with the Director of the Federal Register. 





LIFE’S RECORDS CLOSED 
By Epwarp H. DeGroot, JR. 
Chairman, Memorials Committee 


George H. Albee, 8. D. Warren Company, 89 Broad Street, Boston, 
Massachusetts. 

Donald C. Allen, Attorney-at-Law, 1414 Union National Bank Build- 
ing, Wichita, Kansas. 

G. H. Chapman, T. M., Green Bay & Western Railroad, Green Bay, 
Wisconsin. (5-15-49) 

H. M. Havner, Attorney-at-Law, 2000 Grand Avenue, Des Moines, 
Towa. (7-3-49) 

Charles J. Maley, T. M., Pacific Coast Direct Line, Inc., 21 State 
Street, New York, N. Y. 

William W. Montgomery, Jr., Attorney-at-Law, 1421 Chestnut 
Street, Philadelphia, Pennsylvania. (8-9-49) 

James W. McCullough, 405 Union National Bank Building, Houston, 
Texas. (1-14-49) 





Rail Transportation 
By A. Rea WiuiaMs, Editor 


FINANCE MATTERS 
Bangor & Aroostook Mahaffie Act Proceeding 


The Bangor & Aroostook Railroad has announced that it will apply 
to the I. C. C., so soon as practicable, for authority to propose a volun- 
tary debt readjustment plan under the Mahaffie Act. The plan, which 
has been approved by the directors of the company, involves the out- 
standing consolidated refunding mortgage 4% bonds and collateral 4% 
bonds, both due July 1, 1951. 





Duluth, S. S. & Atlantic Reorganization 


In F. D. 11484, Division 4 of the I. C. C. has authorized acquisition 
of the properties of the Duluth, South Shore & Atlantic Railway Com- 
pany, and the Mineral Range Railroad Company by the newly organized 
Duluth, South Shore and Atlantic Railroad Company, and has authorized 
the issuance of the securities necessary to make the transfer. 





Wisconsin Central Reorganization 


F. D. 14720—Wisconsin Central Railway Company Reorganization, 
has been assigned for further hearing at the U. S. Court House, Minne- 
apolis, Minn., on November 14, 1949, before Examiner Homer H. Kirby, 
and the hearing originally scheduled for October 3, 1949, postponed to 
that date. 





FORMAL MATTERS 
Alabama Intrastate Express Rates 


The I. C. C. has ordered an investigation to be made in Docket No. 
30340, Alabama Intrastate Express Rates and Charges, which involves 
the refusal of the Alabama state authorities to permit the Express 
Agency to put into effect on intrastate shipments the increases authorized 
by the Commission in Ex Parte 163 on interstate shipments. 





Kansas Intrastate Rates 


In Docket 30035—Kansas Intrastate Rates, Examiner M. L. Boat 
has recommended that the I. C. C. find: 


1. Intrastate rates on cement; livestock; brick and related articles; 
sand, gravel, crushed stone, and related articles, including agricultural 
limestone; minimum rates on shipments accorded pick-up and delivery 
service; and minimum charges per shipment required by authority of 
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the State of Kansas, through refusal to permit increases corresponding 
to those maintained on interstate traffic, to cause unjust discrimination 
against interstate commerce. 

2. Kansas intrastate rates on cement, livestock, and minimum charges 
per shipment give undue and unreasonable advantage to persons and 
places and are unduly prejudicial to persons and places. 

3. Kansas intrastate rates on hay, sugar beets, and clay sewer pipe 
and related articles are not shown to cause undue preference or prejudice 
or unjust discrimination against interstate or foreign commerce. 





L. C. L. Rates—Official Territory 


In Docket 29770—Increased L.C.L. Rates—Official Territory, the 
hearing heretofore announced for October 18, has been postponed until 
October 25, with Examiner Walsh presiding. 





Mississippi Intrastate Express Rates 


In Docket 30082—Mississippi Intrastate Express Rates and Charges, 
Division 1 of the I. C. C. has issued a supplemental order dated August 
8, 1949, instituting a further investigation of the refusal of the State of 
Mississippi to permit intrastate express rates to be raised to the level of 
the interstate rates, it being alleged that the action of the Mississippi 


Public Service Commission causes undue and unreasonable advantage, 
preference and prejudice as between persons and localities in intrastate 
commerce, on the one hand, and interstate commerce, on the other hand, 
and undue, unreasonable and unjust discrimination against interstate 
and foreign commerce. 





Pick-Up and Delivery Charges 


The I. C. C. has refused to suspend tariffs filed by the Central of 
New Jersey, Central of Pennsylvania, Pennsylvania-Reading Seashore 
Lines, and the Reading Company, putting into effect, on September 1, 
1949, a charge for pick-up and delivery of freight based on the weight 
of each shipment. The Commission did suspend tariffs filed by the 
Boston & Maine, Central of Vermont, New Haven, Maine Central, and 
the Grand Trunk proposing to establish charges for pick-up and de- 
livery service varying from 25 cents to $1.00 per shipment, depending on 
locality rather than the size of the shipment. 





Pullman and Reserved Coach Tickets Regulations 


In Docket 30031—Sleeping, Parlor Car and Reserved Coach Tickets, 
Examiner Frank E. Mullen has found that there is no wide-spread black 
market in train tickets, but that some sale practices on the part of Florida 
hotel employees and railroads should be corrected. In general, the Ex- 
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aminer absolved the railroads of any blame for such black market opera. 
tions as do exist but, he said, in many instances they withhold excessive 
amounts of train space for emergency use, and give preference to indi- 
viduals, special groups and business firms. 





Pullman Uniform Service Contract 


In Docket 29592—Proposed Pooling of Railroad Earnings and 
Service Involved in Operation of the Pullman Company under Railroad 
Ownership, the I. C. C. has approved the new Uniform Service Contract 
made by the Pullman Company and the railroads. The contract is to 
remain in effect until terminated by six months written notice given at 
any time after July 1, 1950 by either party to the other. The Commis. 
sion noted that all the interested railroads had assented to the modifica- 
tion of the pooling plan. 





Tap Line Case Order 


In I & S Docket 11—The Tap Line Case, Division 3 of the I. C. C. 
has issued its fifteenth supplemental order dated August 29, 1949, 
amending the tap line scale so as to conform with the increase in rates 
recently granted in Ex Parte 168. The principal provision of the order 
reads as follows: 


‘“Tt is ordered, That from and after September 1, 1949, the switching 
charges or divisions which may be paid to tap lines parties hereto by the 
trunk lines out of the rates on interstate shipments of lumber and forest 
products from points on said tap line shall not exceed the following 
amounts, namely : 

‘*For switching a distance of one mile or less from the junction, 
$4.86 per car; over one mile and up to three miles from the junction, 
$6.57 per car; on shipments from points over three miles and not more 
than 10 miles from the junction, 4.25 cents per 100 pounds; over 10 miles 
and not more than 20 miles from the junction 5.5 cents per 100 pounds; 
over 20 miles and not more than 40 miles from the junction 7.5 cents per 
100 pounds; and over 40 miles from the junction 8.5 cents per 100 
pounds. ’’ 





MISCELLANEOUS 
BLFE—Diesel Locomotive Board Report 


The Emergency Board appointed by President Truman on February 
15, 1949 to investigate a dispute between certain carriers and the BLFE, 
with respect to the manning of Diesel locomotives and other issues sub- 
mitted its report to the President recently. The members of the Board are 
Dr. George W. Taylor, of the University of Pennsylvania, Professor 
George E. Osborne, of Stanford University, and Colonel Grady Lewis, 8 
lawyer of Washington, D. C. 
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The Board rejected the demand of the BLFE for an extra fireman 
on all multiple-unit Diesel locomotives. The Board said that no need 
exists for employment of extra personnel on Diesel-electric locomotives. 
The Board recognized that increasing use of Diesel locomotives reduces 
a certain number of jobs because the engines can haul heavier trains at 
higher average speeds than steam engines, but the Board said this was 
parallel to the steady development of more powerful steam locomotives. 
The same Board, earlier this year, rejected a similar demand by the 
BLFE for an extra engineer on Diesel locomotives. 

The Board also rejected the demands of the BLFE for certain 
differentials in pay, and other changes in rules and working conditions. 





Discharge of Indebtedness 


H. R. 5086, including a provision extending Section 22(b) (9) (10) 
of the Internal Revenue Code, relating to discharge of indebtedness to 
December 31, 1950, was signed by President Truman on August 27, 1949. 





Fair Employment Practices Commission 


The Senate Committee on Education and Labor, on September 23, 
1949, ordered S. 1728 reported without recommendation. This bill 
would prohibit discrimination in employment because of race, color, 
religion or national origin. 





Senate Committee on Interstate & Foreign Commerce 


Senator Lester C. Hunt, Democrat, of Wyoming, has become a 
member of the Senate Committee on Interstate and Foreign Commerce, 
in succession to Senator Estes Kefauver, Democrat, Tenn., who has been 
transferred to the Judiciary Committee. 





Canadian Freight Rates Increase 


The Canada Board of Transportation Commissioners granted the 
Canadian railroads an 8% increase in freight rates, on September 22. 
A 20% increase had been requested. 





STATISTICS 
Railroad Net Income 


Estimated net income of Class I railroads in July 1949, after interest 
and rentals, amounted to $27,200,000 compared with $76,700,000 in the 
same month in 1948, according to reports filed by the carriers with the 
AAR Bureau of Railway Economics. Net income for the first seven 
months of 1949, after interest and rentals, was estimated at $200,000,000 
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compared with a net income of $336,000,000 in the corresponding period 
of 1948. 

Class I railroads in July, 1949, had a net railway operating income 
of $50,337,002 compared with $105,256,808 for the same month in 1948, 
The corresponding net railway operating income for the first seven 
months of 1949 totaled $363,480,730 compared with $516,189,527 in the 
same period in 1948. 





Revenue Freight Loadings 


Loading of revenue freight for the week ended September 17, 1949, 
totaled 743,022 cars. This was a decrease of 166,967 cars, or 18.3 per 
cent below the corresponding week in 1948, and a decrease of 188.050 
ears, or 20.2 per cent below the corresponding week in 1947. 

Loading of revenue freight for the week of September 17 increased 
118,825 cars, or 19 per cent above the preceding week, which included the 
Labor Day holiday. 

Coal loading amounted to 129,250 ears, a decrease of 50,300 cars 
below the corresponding week in 1948, but an increase of 38,685 cars 
above the preceding week this year. 





New Locomotives and Freight Cars 


Class I railroads installed 1,296 new locomotives in the first eight 
months of 1949, the largest number for any corresponding period since 
1923. These included 1,249 Diesel and 47 steam. New locomotives in- 
stalled in the same period of 1948 totaled 847, which included 802 Diesel, 
41 steam and 4 electric. Class I railroads had 896 new locomotives on 
order on September 1 this year, which included 869 Diesel, 23 steam and 
4 electric. 

All railroads and private carlines had 28,731 new freight cars on 
order on September 1, 1949. Of this total, Class I railroads and railroad- 
owned private-controlled refrigerator car companies had 27,681 new 
freight cars on order. They were as follows: 5,567 box including 5,267 
plain and ventilated and 300 automobile box cars; 9,822 hopper including 
1,688 covered hoppers ; 7,015 gondolas ; 3,789 flat ; 1,332 refrigerator, and 
156 miscellaneous freight cars. 





Railroad Operating Revenues 


Based on advance reports from eighty-two Class I railroads, whose 
revenues represent 81.2 per cent of total operating revenues, the AAR 
has estimated that railroad operating revenues in August, 1949, decreased 
15.1 per cent as compared with the same month in 1948. The estimate 
covers operating revenues only. 

Estimated freight revenue in August, 1949, was less than in August, 


1948, by 15.2 per cent, and estimated passenger revenue decreased 16.2 
per cent. 
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Motor Transportation 
By Harry E. Boor, Editor 


Classification Board Ask |. C. C. to Reverse Hosiery Rating Rule 


Motor carriers, parties to the National Motor Freight Classification, 
have filed a petition requesting the Interstate Commerce Commission to 
reverse a ruling of its Division 3 in I. & S. Docket No. M-2828, which 
barred proposed increases in hosiery ratings from first-class in less truck- 
loads, and second-class, minimum, 12,000 pounds, to 114th first-class in 
less truckloads, and first-class, minimum 12,000 pounds. The petition 
claims that the bulk of the increases would be absorbed as a practical 
matter by nylon hosiery although the proposed increases would apply to 
all hosiery other than cotton lisle, rayon or woolen and on hosiery con- 
taining not more than 50% of other fibres. The petition states ‘‘the fun- 
damental error in the Division’s Report is failure to give appropriate 
weight to value as an element in the classification of nylon hosiery.’’ 
This petition further states that the failure to recognize value, specialized 
handling by carriers, risk in carriage and value of service resulted in the 
Division’s finding that high-valued nylon and silk hosiery could not be 
separated for rating purposes from much lower-valued hosiery. 





Prior Violations Bar Grant of Authority 


In a recent case docketed as MC-110333, Division 5 of the Commis- 
sion gave serious consideration to ‘‘flagrant and persistent disregard’’ 
of provisions of the Interstate Commerce Act when an applicant applied 
for a contract carrier authority. Denial of authority was on the ground 
that the applicants, partners in a grain-elevator business, ‘‘are not fit, 
willing and able properly to perform the service proposed, or to conform 
to the requirements of the Interstate Commerce Act and rules and regu- 
lations thereunder.’’ The record disclosed that as far back as 1939 the 
applicants had been transporting property for-hire without Federal 
authority, and subsequent notices, advices and admissions that other 
materials had been hauled without authority, and prior promises had 
been made to apply for operating rights only to be followed by subse- 
quent violations as late as March 1949. The Commission stated ‘‘ despite 
our tendency in the past to give unlawful operators the benefit of the 
doubt when there has been a showing of need for their service, we have 
always recognized the principle that violations of the Act are facts that 
properly may be considered in determining the fitness of the applicant 
and it is possible that we have been too liberal.’’ 
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A. T. A. Supports the I. C. C. Proposed Rule on Transfer of 
Dormant Rights 


The I. C. C. recently gave notice of a proposed revision of the trans. 
fer rules and regulations for the purpose of curbing the so-called trading 
in operating rights for profit. It is proposed to amend Section 179.1(c) 
by adding at the end thereof a paragraph which in substance limits the 
transfer of dormant operating authority. The American Trucking Asso. 
ciations has given qualified approval to the I. C. C. proposal in a letter 
written by its General Counsel stating, ‘‘we would like to be recorded as 
favoring the proposed change, provided a more specific definition of 
‘dormant’ is included in the new rule. American Trucking Associa- 
tions is opposed to any transfer of operating authorities which have been 
dormant for a period of two years or more.’’ It was further requested 
that the Commission give consideration to amending Section 179.2(b) of 
the rules, which now provides that notice of proposed transfers be given 
to the Commission, District Directors and State Board of Commissions. 
A.T.A. recommended that in addition thereto notice should be given to 
competing carriers in order that those having grounds for opposition may 
have an opportunity to be heard. 





F. C. C. Asked to Open Radiophone Field to Intra-City Trucking 


The Federal Communications Commission has been petitioned to 
broaden the eligibility provisions of the F. C. C.’s Highway Truck Radio 
Service Rules so as to permit metropolitan area truck operators the use 
of the assigned frequencies. If this request is granted it would open the 
use of the two-way radio to many intra-city operators which serve over- 
the-road and other carriers and would not deprive intercity operators 
from use of the frequencies for their routes outside the metropolitan 
areas. At the present time, F. C. C. rules permit authorizations for 
truck radio stations only when ‘‘persons are regularly engaged in the 
operation of trucks on a route basis outside of metropolitan areas.’’ The 
service is not available for truck routes within a single metropolitan 
area. The petition explained that the cost of erecting radio facilities over 
intercity routes is economically prohibited so that little use is being made 
of the seven assigned frequencies. Highway Radio, Inc., a communica- 
tion subsidiary of A.T.A., conducted a two-year experiment in the 
Chicago area at a cost of $27,000.00, and definitely established that radio 
could effectively aid inter-city route operations only if the entire route 
traversed, and all mobile units operating over the route, were radio 
equipped. The petition states ‘‘the modifications suggested would en- 
courage inter-city truck operators operating on a route basis outside of 
metropolitan areas to use radio.”’ 





Dupont Company Intervenes in Leasing Case 


E. I. Du Pont De Nemours and Company has petitioned the 
I. C. C. for leave to intervene in Ex Parte No. MC-43—Lease and 
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Interchange of Vehicles by Motor Carriers. The petition alleges that 
adoption of Examiner Lawton’s recommendations ‘‘would curtail and 
probably eliminate, in some instances, ‘for-hire’ transportation by tank 
truck now lawfully available and utilized by the petitioner.’’ The peti- 
tion explained that the company ships or causes to be shipped various 
liquid chemicals, paints and other products in trailer tank motor ve- 
hicles owned by the petitioner, which are transported by common and 
contract carriers. It was noted that the Examiner would prohibit com- 
mon and contract carriers from leasing or using vehicles owned by ship- 
pers in the transportation of property of shippers, or property in the 
custody or control of the owner of the equipment as the agent of the 
shippers. Du Pont Company takes the position that the proposed rules 
‘‘would prevent for-hire carriers from supplying transportation services 
to the full extent of their operating authorities and would arbitrarily 
make unlawful that which the Commission has heretofore sanctioned as 
lawful without just cause.’’ The petition further points out that the 
proposed rule would serve no useful purpose in achieving the prime ob- 
jectives upon which the proceeding is premised nor would it ‘‘alleviate, 
remedy or prevent any of the abuses sought to be corrected.”’ 





Chenille Rating Increase is Rejected by I. C. C. Examiner 


In a proposed Report by Examiner James J. Williams in Docket I. 
& S. No. M-3030, it is reeommended that the Commission reject proposed 
increases in freight classification ratings on chenille or shagg cloth, dry 
goods or fabrics, and chenille clothing in less truckloads and truckloads. 
The National Classification Board sought to establish a change in the 
rating on chenille fabrics from first-class, any-quantity, to 114th times 
first-class in less truckloads and second-class, volume, and to change the 
ratings on chenille clothing from first-class and less truckloads to 14% 
times first-class, retaining a second-class rating, volume minimum 12,000 
pounds. The Classification Board has contended that the commodities 
under consideration are light and bulky and that the proposed classifica- 
tion ratings give recognition to density, value and other transportation 
characteristics. The Examiner held ‘‘it is obvious that the proposed 
schedule would lead to endless controversies.’ The Examiner pointed 
out that the ‘‘trade’’ does not regard as chenille many articles which are 
“merely dry goods’’ and which are no different from other commodities 
moving under dry goods ratings. 








Water Transportation 


By RicHarp H. Specker, Editor, 


Executive Vice-President, National Water Carriers Association. Inc. 


Great Lakes-Atlantic Transit 
Application Denied 


By report and order in Docket No. W-938, the Interstate Commerce 
Commission has denied the application of Great Lakes-Atlantic Transit, 
of Duluth, Minn., seeking authority to operate as a contract or common 
carrier by water, by self-propelled vessels, in the transportation of gen- 
eral commodities between the ports of Duluth, Minn. and New York, N. 
Y., ineluding service to and from Lake Michigan ports and other ports 
intermediate between Duluth and New York. The Commission finds 
that the applicant has not proved its fitness and ability to engage in 
the proposed operations ; that, with one possible exception, applicant has 
no officers or employes having adequate training or experience in water- 
carrier management and operations; and that applicant has not shown 
that it has or will have sufficient funds to finance the purchase of suitable 
vessels, supplies, and equipment, and to provide adequate amounts for 
working capital and other corporate purposes. 





V. P. Serodino, Inc. 
Proposed Report 


A proposed report by Examiners Wilkins and Sweeney in Docket 
No. W-991 recommends that the Commission find that public convenience 
and necessity require operation by V. P. Serodino, Inc. as a common ear- 
rier by water, by non-self-propelled vessel with the use of separate tow- 
ing vessels, in the transportation of commodities generally in shipments 
of less than 200 tons, and motortruck trailers, loaded or empty, between 
points in the terminal area of the port of Cincinnati, Ohio and points in 
the terminal area of the port of Louisville, Ky., including the ports 
named. At present applicant owns no vessels or terminal facilities, and 
it is recommended that issuance of a certificate be withheld pending ap- 
plicant’s readiness to begin operation within a reasonable time. 





United States Lighterage Corporation 
Permit Vacated 


The Commission has vacated and set aside the permit and order of 
June 22, 1942, issued in Docket No. W-35, which authorized operation by 
the United States Lighterage Corporation, of New York, N. Y., as a con- 
tract carrier by non-self-propelled vessels with the use of separate towing 
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vessels in the transportation of lumber and piling between New York, 
N. Y., and points in Connecticut and those in New York on the Hudson 
River and on Long Island Sound. A former officer of the carrier in- 
formed the Commission that the corporation has been dissolved, that it 
has ceased all water-carrier operations, and that it has no intention of 
engaging in such service in the future. 





Walling Transportation Company 
Permit Vacated 


Upon request of the applicant, the Commission has vacated and set 
aside the permit issued March 7, 1942 in Docket No. W-593, which 
authorized operation by E. D. Walling and O. S. Walling, a partnership, 
doing business as Walling Transportation Company, of Bloomfield, N. J., 
as a contract carrier by self-propelled vessels in the transportation of 
metal pigs, bars, strips, wire, scrap, and residue between Phillipsdale, 
R. I., on the one hand, and Bridgeport, Conn., and ports and points with- 
in the limits of New York Harbor as described in Ex Parte No. 140. The 
permit was vacated because one of the partners is now deceased, the 
partnership has been dissolved, and operations have been abandoned. 





The Commerce Lines, Inc. 
Temporary Authority 


By order dated April 18, 1949 in Docket No. W-996, the Commission 
granted The Commerce Lines, Inc. temporary authority to operate as a 
common carrier by self-propelled vessels in the transportation of com- 
modities generally, except automobiles and motor vehicles, between 
Grand Haven, Mich. and Milwaukee, Wise. The carrier also seeks 
permanent authority to perform the service, and the Commission has 
authorized continuance of the water-carrier service until further order, 
but not beyond the time the application for permanent authority is 
finally determined. 





Rail and Barge Joint Rates 
Effective Date Postponed 


The Commission has postponed to December 31, 1949 the effective 
date of its order in Docket No. 26712, Rail and Barge Joint Rates. A 
suit to set aside, annul, and enjoin enforcement of the order has been 
filed in the United States District Court for the Northern District of 
Illinois, Eastern Division, and the Court requested that the effective date 
of the order be postponed, pending final determination by the Court of 
the issues involved. 
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B. B. Jublou 
Application Dismissed 


By report dated March 9, 1949 in Docket No. W-988, the Commission 
found that future public convenience and necessity required seasonal 
operation by B. B. Jublou, of Coraopolis, Pa., from ‘April to September, 
inclusive, of each year, as a common carrier by self-propelled vessels in 
the transportation of passengers between Pittsburgh, Pa. and Chester, 
W. Va., but withheld issuance of a certificate pending applicant’s readi- 
ness to begin operation on or before June 30, 1949, provided that appli- 
cant, at least 30 days preceding the date of the commencement of opera- 
tion, showed that she was ready and able to begin such operation. The 
Commission has now dismissed the application, finding that the time 
specified in the report has expired and applicant has not made the re- 
quired showing. 





Anthracite to New England Territory 
Proposed Report 


As a result of a petition filed by the National Water Carriers Asso- 
ciation on behalf of. four of its member lines, the Commission, by order 
dated August 6, 1947, ordered the railroads to show cause why certain 
fourth-section relief, authorized in Fourth Section Application No. 15200, 
et al, in connection with rail rates on anthracite coal to New England 
destinations, should not be vacated and set aside. The fourth-section 
relief had been granted on account of rail-barge competition. 

A hearing was held, and Examiners Snider and Glover have issued a 
proposed report, recommending that the Commission vacate and set aside 
the outstanding order or relief insofar as it concerns applications Nos. 
15200, 15277, 15319, 16285, 18310, 21003, and 21961. The Examiners 
find that the facts of record, including the changed relations in transpor- 
tation charges of the competing groups of carriers, the methods by which 
the traffic has moved and now moves, and the superiority, generally 
recognized, of all-rail service over rail-barge service, warrant the con- 
clusion that the all-rail rates to water-competitive points are lower than 
necessary to meet competition by the rail-barge carriers, and that the 
existing carrier-competitive situation and other circumstances, including 
competition between anthracite and other fuels, relied upon for relief, do 
not constitute a special case justifying the relief prayed. 












Orde 


eign 
fron 
Sept 
Com 
requ 
atio. 


inju 


Sta’ 





Freight Forwarder Regulation 
By Gites Morrow, Editor 


General Counsel, Freight Forwarders Institute 


Order in Forwarder—Motor Carrier Agreements Case Postponed at 
Request of Senate Committee—Court Action Dismissed 


Acting on a request of the Senate Committee on Interstate and For- 
eign Commerce, the Interstate Commerce Commission has postponed 
from October 1, 1949 to March 1, 1950, the effective date of its order of 
September 24, 1948, in Docket No. 29493, Freight Forwarders, Motor 
Common Carriers, Agreements (272 I. C. C. 413). The Senate Committee 
requested the postponement in order to afford more time for the consider- 
ation of bill S. 2113, on which hearings were held by the Committee July 
28, 29, and August 11, 1949. On motion of the plaintiffs, the suit for 
injunction against a part of the Commission’s order in this proceeding 
was dismissed without prejudice by the District Court of the United 
States for the District of Delaware. 





Demurrage Charges for Detention of Forwarder Cars During Strike 
Found Applicable in Part—Unreasonable in Part 


By report dated August 31, 1949, in Docket No. 29900, Universal 
Carloading & Distribluting Co. v. Pennsylvania R. R. Co., the Commis- 
sion, Division 2, found certain demurrage charges which accrued on car- 
loads of forwarder freight at Washington, D. C. as the result of a strike 
of cartage company employees to be applicable in part and unreasonable 
in part. 

Both the cartage company and the complaining forwarder are wholly 
owned subsidiaries of United States Freight Company, and complainant 
sought relief from the charges on the grounds, among others, that rule 
8 of the rail demurrage tariff, which applies when employees of a con- 
signor or consignee are on strike, should govern. The Division rejected 
this contention, saying that an allegation under section 6 of the act re- 
quires a strict interpretation of the terms of the applicable tariff. 

However, the report points out that in several cases the exaction of 
penalty demurrage charges has been found unreasonable where perform- 
ance by both the consignees and the carriers of their legal duties is made 
impossible by a superior force of outside agencies. On this the report 
States : 


‘*We have recognized in several recent proceedings that the cir- 
cumstances attending the accrual of demurrage during strikes war- 
ranted a new approach to the question of proper relief from the 
penalty charges imposed by reason of service orders. Such charges 
have been found unreasonable where the shippers or consignees have 
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established a high degree of diligence with respect to releasing cars, 
Each case must be considered on its merits.’’ 


In the considered case the Division found that while complainant 
issued an embargo it was not strictly adhered to and cars continued to 
move to the strike area during the strike. The strike became effective on 
October 25, 1945. As to cars shipped on or after October 27, 1945 the 
Division found that complainant did not exercise the required diligence 
and that the assessed charges were applicable. Charges accruing on 
cars shipped prior to October 27th were found unreasonable to the ex- 
tent that they exceeded charges that would have accrued at the rate of 
$1.35 per car per day. 





Forwarder Extension Application Denied—Definition Construed 


The I. C. C., Division 4, has denied the application of J. E. Bernard 
& Co., Inc., to extend operations (Docket FF-119, Sub. 1, decided Sep- 
tember 16, 1949). 

In a prior report, 265 I. C. C. 191, the applicant was granted rights 
to operate as a freight forwarder from the New York commercial zone to 
the Chicago commercial zone. The Division found that applicant’s opera- 
tions, for which authority was sought, ‘‘were confined primarily, if not 
entirely, to making arrangements for the transportation of individual 
shipments rather than freight forwarding as defined in section 402 (a) (5) 
of the act.’’ Customers of applicant were charged the established rates 
of the carriers actually performing the transportation, plus incidental 
costs paid by applicant and a handling charge for the latter’s services. 
The report states that testimony of supporting shippers showed sub- 
stantial public interest in applicant’s services in connection with foreign 
traffic, but that those shippers manifested concern only in the continuance 
of applicant’s services in effecting arrangements and assuming responsi- 
bility for the through transportation of individual shipments and not in 
any consolidation or break-bulk operations. 

The application was dismissed on a finding that applicant had failed 
to show that its proposed operation in handling export and import ship- 
ments would be that of a freight forwarder or that its proposed domestic 
service would be consistent with the public interest and the national 
transportation policy. 
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Meetings of Regional Chapters 


District No. 1 Chapter 


Henry E. Foley, Acting President, 10 Post Office Square, Boston, 
Massachusetts. 
Atlanta 


Paul H. Hardin, Chairman, A.T.M., The Coca Cola Company, 310 
North Avenue, N. W., Atlanta, Georgia. 


Baltimore Chapter 


Levin J. Canter, Chairman, Division T. M.. Koppers Company 
Bartlett-Hayward Division, P. O. Box 298, Baltimore 3, Maryland. 

Members of the National Association are cordially invited to attend 
any of the regular dinners or meetings of the Baltimore Chapter. 


Chicago Chapter 


W. Y. Wildman, Chairman, 310 South Michigan Avenue, Chicago 
4, Illinois. 

Meets: 12.15 P. M. First Friday of each month at the Traffic Club 
Rooms of the Palmer House, Chicago. 


Denver Chapter 


Fred H. Booth, Chairman, Ass’t to P.T.M., Denver & Rio Grande 
Western Railroad, 101 Rio Grande Building, Denver 1, Colorado. 


District of Columbia Chapter 


Roland Rice. Chairman, Ass’t Gen’] Counsel, Association of Ameri- 
ean Railroads, Transportation Building, Washington 6, D. C. 

Meets bi-monthly, second Tuesday. 

Out-of-town members are invited to attend the luncheons of the 
D.C. Chapter when in Washington. However, notice of such intention 
must be transmitted to the Executive Secretary by 10.30 of the day of 
the luncheon so that reservation can be made. 


Michigan Chapter 


Harold Z. Frederick, Chairman, R. C. Mahon Company, 8650 Mt 
Elliott Avenue, Detroit 11, Michigan. 


N. B.: Members within each of the several districts may at their own expense with 
the approval of the vice-president of the district, organize and maintain district anc 
ocal chapters which may send delegates to annual or other meetings of the Associa- 
tion. Such chapters must conform to the constitution and by-laws of the Association 
orovided, however, that membership in the Association of Interstate Commerce 
Commission Practitioners shall be deemed a condition precedent to membership in 
any chapter. (Constitution—section 5, Article IV.) 

» (Sample charter, i.e., that of the District of Columbi: Chapter. will be found or 
dages 120-122 of December, 1939. JourNAL.) 
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Kansas City, Missouri, Chapter 


E. L. Peterson, President, Assistant Transportation Commissioner. 
The Board of Trade, 1028 Baltimore Street, Kansas City, Missouri. 

Meets: 6:00 P. M., on the first Wednesday of each month in the 
Board Room of the Kansas City Chamber of Commerce, 11th & Baltimore 
Streets, Kansas City, Missouri. 

Out-of-town members are cordially invited to attend these meetings. 


St. Louis, Missouri, Chapter 
George W. Holmes, Chairman, 20th Floor. Missouri Pacifie Building 
St. Louis 3. Missouri. 
Meets: Third Friday of each month at 12:15 P. M., at the Mark 


Twain Hotel. Out of town members are cordially invited to attend the 
luncheon and meeting. 


Metropolitan New York Chapter 
Eric E. Ebert, Chairman, 114 Branford Place, Newark 2, N. J. 
Meets: Monthly at Traffic Club of New York, Hotel Biltmore, third 
Tuesday of each month 7:30 P. M., except June, July and August. 


Ninth District Chapter 


Richard Musenbrock, President, 637 Northwestern Bank Building. 
Minneapolis 2, Minnesota. 

Meets: 6:00 P. M. Second Tuesday of each month. Y. M. C. A 
Minneapolis. Minn. 


Northeastern Ohio 
G. H. Dilla, President, 3030 Euclid Avenue, Cleveland, Ohio. 


Philadelphia Chapter 


R. S. Mawson, Chairman, T. M., ACF-Brill Motors Company. 
Philadelphia 42, Pennsylvania. 


Pittsburgh Chapter 
F. E. Siepert, Chairman, T. M., Consolidation Coal Company, 2000 
Koppers Building, Pittsburgh 19, Pennsylvania. 
Meets: 7:30 P. M. Last Monday of each month. Traffic Club of 
Pittsburgh. Hote] William Penn. 


San Francisco Chapter 


Irving F. Lyons, Chairman, California Packing Corporation. 101 
California Street, San Francisco 19, California. 
Meets: San Francisco Commercial Club, last Monday of each month. 


A cordial invitation is extended to members of other Chapters ani 
of the national association to attend meetings. 


Southern California Chapter 


L. H. Stewart. Chairman. 354 South Spring St.. Los Angeles 
California. 
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REPORTS OF REGIONAL CHAPTERS 
1948-49 


Atlanta 


The Atlanta Chapter was organized March 1, 1949, the Constitution 
and By-Laws being formally adopted March 7, 1949. 

Meetings are held quarterly and have been well attended by the 
membership. Two meetings have been held. Mr. Richard Atwood of the 
Legal Department of The Coca-Cola Company, Atlanta, Georgia, spoke 
to us on the ‘‘Cement Case’’ at one of the meetings. At the other meet- 
ing we were honored with the presence of Mr. Walter McDonald, Chair- 
man of The Georgia Public Service Commission, who spoke to us on the 
subject, ‘‘H. R. 4446, now pending in Congress, and Similar Bills That 
Have Been Perennially Introduced in Congress.’’ We were very fortu- 
nate in securing these outstanding men in their respective fields of en- 
deavor to speak to us. 

There are thirty-three (33) practitioners in Atlanta, thirty (30) of 
whom are members of the Chapter. 


10-3-49 Pau H. Harprin, Chairman 





Chicago 


The activities of the Chicago Chapter have consisted entirely of 
monthly luncheon meetings. These meetings have been well attended, 
between 40 and 50 usually being present. At each meeting we have had a 
speaker, sometimes but not always a member of the Association, who 
spoke on a subject of interest to the members of the Chapter. The officers 
feel that the meetings have been of unusual interest this past year, an 
opinion which is supported by the regularly fine turnout. The following 
is a list of the talks that have been made: 


September 3—Mr. George H. Weiss, Manager of the Chicago Office 
of The Port of New York Authority spoke on ‘‘Port of New York and its 
Port Authority.’’ 


October 1—Mr. Ray Garrett, a member of the law firm, Sidley, 
Austin, Burgess & Harper, spoke on ‘‘ Railroad Reorganization and the 
Mahaffie Bill.’’ 


November 5—Mr. William J. O’Brien, Jr., Commerce Attorney, 
Illinois Central Railroad, spoke on ‘‘Interstate Commerce Commission 
Regulation of Leasing and Interchange of Motor Vehicles, a Discussion of 
Ex Parte MC 43.”’ 


December 3—Mr. A. J. Kelley, Treasurer, D. C. Andrews Company 
of Chicago, and a member of the board of directors and executive com- 
mittee of the National Industrial Traffic League, as well as chairman of 
that organization’s export and import traffic committee, spoke on ‘‘ Are 
the Railroads Overpricing their Services.”’ 
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January 7—Mr. Anthony G. Allison, vice president, Transportation 
Association of America, spoke on ‘‘Democracy in Action,’’ which was a 
discussion of the efforts on the part of leaders of American business to 
preserve private ownership of all forms of transportation. 


February 4—Mr. Walter McFarland, assistant general counsel, 
Chicago, Burlington & Quincy Railroad, spoke on ‘‘Some Comments on 
Practice and Procedure before the Interstate Commerce Commission.” 


March 4—Mr. Frank Purse, district director of the Bureau of Motor 
Carriers of the Interstate Commerce Commission, spoke on ‘‘ Field Fune- 
tions of the Bureau of Motor Carriers.’’ 


March 18—The April meeting was advanced to this date in order 
that the Chapter might honor Commissioners Clyde B. Aitchison and 
Walter M. W. Splawn by having them as the guests of honor at a meet- 
ing of the Chapter. Approximately 160 people attended this luncheon- 
meeting, other guests including Commissioner Kenneth Potter of the 
California Publi¢ Utilities Commission, and Commissioner N. J. Holm- 
berg, chairman of the Minnesota Railroad and Warehouse Commission. 
Commissioner Aitchison addressed the meeting on the subject of current 
problems confronting the Commission in the face of increasing volume of 
work. He laid particular stress on what the practitioners can do to ease 
the Commission’s burden. 


May 6—Commodore Robert C. Lee, executive vice president, Moore- 
McCormack Lines, New York City, spoke on ‘‘Maritime Practice and 
Procedure. ”’ 


June 3—Mr. Forrest Bennett, freight claim agent, Chicago, Indian- 
apolis & Louisville Railway Company (Monon), Chicago, spoke on ‘‘Rail- 
road-Motor Carrier Cooperation in Claim Prevention.”’ 


Very truly yours, 


9-15-49 ERLE J. Zouu, Jr., Chairman 





Denver, Colorado 


We have been going along in a quiet way increasing our membership 
and improving our local chapter where we have learned to serve each 
other by an interchange of thought and action. Personally I am very 
happy with the Denver Chapter and I only hope that it will grow into the 
big things that I have in mind for it. In this I have actually ‘‘hitched 
our future to a star’’ and I know of no reason why a group of men such 
as we have here cannot accomplish and make real the ideals as are 
nourished by our Association. 

I am enclosing two pamphlets on education of transportation in 
Denver and while these classes are sponsored by The Traffic Club of 
Denver still the local Chapter is behind the scene and the Class in Prac- 
tice and Procedure is being mentored by one of our members as is the 
beginners class in Traffic Management. Then too you will see that one 
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of our members is instructor in a new class for preparation in matters 
required for Certification of Traffic Managers. 


9-14-49 Wituiam W. Anpberson, Vice President District 13. 





District of Columbia 


As Chairman of the District of Columbia Regional Chapter of the 
Association of Interstate Commerce Commission Practitioners, I have 
been requested by the Executive Secretary to report to you on the activi- 
ties of the Chapter during the past year. 

The Chapter has held five luncheon meetings, attended by an average 
of forty persons. Meetings are held on alternate months, beginning in 
October, with no meetings in July, August, and September. The first 
Tuesday of the appropriate months is the regular meeting day, but de- 
partures from this schedule are sometime necessitated in order to accom- 
modate guest speakers. Program for the year was planned generally by 
the Executive Committee, which outlined a number of subjects thought 
to be interesting, the local Chairman then assuming responsibility for 
finding competent persons to address the group. 

During the past twelve months we have had the following programs 
and speakers : 


October, 1948—‘‘Legal Implications of the Cement Case’’—Mr. 
William Simon, Counsel, Capehart Trade Policies Committee. 


December, 1948—‘‘ A Sense of Honor’’—Mr. R. V. Fletcher, Special 
Counsel, Association of American Railroads. 


February 1949—‘‘The Work of the Loyalty Review Board’’—Mr. 
Wilbur LaRoe, Attorney-at-Law. 


April, 1949—‘‘The Railway Labor Law—Practice and Problems’’— 
Mr. D. P. Loomis, Chairman, Association of Western Railways. 


June, 1949—‘‘The Work of the Hoover Commission’’—Dr. Arthur 
S. Flemming, President, Ohio Wesleyan University and formerly a 
member of the Hoover Commission. 


I have no specific recommendations to make, but do report a sus- 
tained interest in the activities of our Chapter. That we sometimes find 
it necessary to telephone members about meetings as a supplement to the 
usual posteard notice is not surprising. What may seem a small at- 
tendance may be attributed, in part at least, to the fact that Washington 
has fewer Practitioner members than many of the more important trans- 
portation centers, and at the same time has a disproportionately large 
number of scheduled meetings competing for their time and support. 

It may be important to observe that one of the reported purposes 
of the Chapters, in addition to others, is to serve as a ‘‘stand-by’’ or re- 
serve in case of substantial need of the parent organization. The Chapter 
during the past year, not as a unit, but by virtue of maintaining the 
interest of its members as individuals, was able to assist the Association 
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in supplying several persons who performed stalwart service in the gen- 
eral endeavor to preserve the independence and morale of the examiners 
on the staff of the Interstate Commerce Commission when those examiners 
were harassed by certain activities of the Civil Service Commission in its 
construction of Section 11 of the Administrative Procedure Act. This 
particular activity of the Practitioners, as you are informed, is stil] in 
progress. 
Very truly yours, 


9-23-49 Rouanp Rice, Chairman 





Michigan 


The Michigan Regional Chapter now has a membership of eighty- 
four. At present we have a Membership Committee whose Chairman is 
Mr. E. H. DeBoard, Vice-President (Traffic), Detroit, Toledo & Ironton 
Railroad Company, and a Program Committee headed by J. McEvoy, Jr, 
Commerce Counsel. We are endeavoring to hold bi-monthly luncheons 
at which we have a prominent speaker, and are also arranging for joint 
luncheons with the Traffic Club of Detroit during the coming winter 
months. 

Our annual dinner is held in January. We are closely associating 
our educational activities with those of the Motor City Traffie Club 
Forum and have participated in Mock Hearings with them. This Chair- 


man and our Secretary have also participated in Mock Hearings held by 
the College of Advanced Traffic here in Detroit. 

We are endeavoring to increase our membership and it is our desire 
to further our educational activities through these joint associations. 


9-23-49 


H. Z. FrepericK, Chairman 





Metropolitan New York 


The Chapter was dormant during the war years, and having been 
established not much prior to that period, it had not obtained a very 
firm foundation. During those earlier years, luncheon meetings were 
occasionally held, but with a poor attendance, so much so that since the 
Chapter has been rejuvenated its various officers and Committees have 
not been willing to adopt proposals occasionally made for another lunch- 
eon meeting, but meanwhile evening meetings have been instituted, as 
commenced in 1947, when the Chapter was rejuvenated. Such evening 
meetings were then held about once a month (no dinner meetings), and 
in 1948-49 the meetings were put on a fixed monthly schedule (except the 
three summer months) so that members would know when to be expect- 
ing the meetings to be held. Progress was being made, though slowly, 
during 1948, when our meeting attendance was still very small, though 
gradually increasing (we would be lucky to have 20 at a meeting). Hence 
the prospects for 1949 were promising, though still uncertain, but the 
officers and committee chairmen have been very active, having held 
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nonthly Executive Committee meetings to further the Chapter’s progress 
in every way conceivable and the meeting attendance has been gradually 
increasing to the point that it has risen to 40-50. At the two meetings in 
the beginning of this year there were less than 20 in attendance. 

We have had a speaker at the meetings, and his address has been fol- 
lowed by open forum discussions among members and guests. The 
speaker’s subjects have generally been of such a nature as would interest 
practitioners, i.e., pertaining to administrative procedure and practice, 
or legislation governing the same, as evidenced by the topic for tomorrow 
night’s regular monthly meeting which is: ‘‘Trial by Combat and the 
Modern Rate Case.’’ 

All meetings had heretofore been held in New York City (in the New 
York Traffic Club quarters in the Biltmore Hotel) but in April of this 
year one meeting was held outside of New York City. Newark was 
chosen, and on that occasion we had an attendance of approximately 
200, which, however, was due to the fact that we had an innovation that 
night. A moot commerce hearing was held, through the cooperation of 
one of the New York schools which teach commerce law and procedure. 
While the students presented the case, the three examiners were ex- 
perienced men, inclusive of a former New Jersey Public Utility Board 
Commissioner, who is one of our Chapter members. 

As another feature, we shal! at our first fall meeting tomorrow night, 
hold ‘‘Open house for Guests.’’ The notice states that such a special 
effort is being made particularly on behalf of those having been admitted 
to practice during the course of this year. But notices have, in addition, 
been mailed, with a special invitation, to all of the other practitioners 
(between 600 and 700) in District No. 2. 

In addition to the handling of routine business, the officers and 
various committees have, during the year, devoted considerable time to a 
revision of the by-laws; the Chapter Application Blanks have been re- 
vised and simplified, and membership cards are now, for the first time, 
being issued to our members. Moreover, the meeting notices have been 
going out in good season,—thus avoiding some past criticism that the 
notices had not been reaching the members in sufficient time. All in all, 
the men have been working very actively and enthusiastically, but the 
new members are not coming in so good as we had hoped. However, the 
substantial increase in our attendance at meetings will undoubtedly, in 
the long run, continue to bring in more new members as ‘‘nothing like 
success breeds success. ’’ 

Athough not wanting to make this report too lengthy, you might 
like to have me briefly state what committees our Chapter has. They are: 


Executive Committee 
Program & Speakers Committee 
Membership Committee 
Publicity Committee 
and now a Reception Committee, which will commence to function to- 
morrow night. . 
_ Respectfully submitted, 


9-19-49 Eric E. Expert, Chairman 
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Ninth District 


The By Laws of the Chapter provide for monthly meetings during Ou 
the months October through June on the second Tuesday of each month in havi 
at 6 P.M. for dinner and a business session following. The Chapter’s §§ of the s 
— meeting and election of officers is held on the second Tuesday in 

arch 

The officers of the Chapter, in addition to a President, First Vice Mr. F. 
President, Secretary, and Treasurer, consist of a Vice President for each § Vice-P2 
of the states in the district. The executive committee is composed of Colum 
those officers in addition to four members elected at the annual meeting, 

The President of the Chapter appoints a chairman and members to serve Judge 


on the following committees: Attendance, Membership, Program, Legis. §§ °UP®™ 
lative, By Laws, Fraternal Committee. The chairman of each of these Mr. Mz 
committees reports at the monthly meeting. The chairman of the pro. Southe 
gram committee generally is the First Vice President. That committee 

endeavors to arrange for an outstanding speaker at each of the meetings, Judge 
except the annual meeting and the June meeting. Following the talk by Appell 
the speaker there is a 20 or 30 minute question and answer session. Mr. F 


Prior to the Summer recess we had, to mention a few of the speakers, 
Professor Edmund Nightingale, his topic ‘‘Laying the Foundation of a 
Traffic Man.’’ Mr. Earl Smith, Vice President and Director of Traffic, 
General Mills, explaining ‘‘Why We Must Cooperate.’’ Mr. Walter 
Harvey, District Manager, Car Service Division, AAR, and Judge Senat 
Theodore B. Knudson. San I 

For the year ahead, President Musenbrock has appointed a special the Ci 
committee to study and make necessary arrangements to alternate the 
monthly meetings between Minneapolis and St. Paul. In the past the 
meetings were held in Minneapolis with the St. Paul members traveling 9.99.4 
to this city to attend, a larger portion of the 65 Chapter members resid- 
ing in Minneapolis. A few of the out of town members have attended 
meetings with some degree of regularity so that the average attendance 
has closely approximated 35 to 40% of the membership. An ambitious 
program has been undertaken to increase the attendance at the monthly 
meetings as well as the membership of the Chapter. 


Consu 





It has been the practice of the Chapter Secretary to give the Execu- Georg 
tive Secretary a resume of the highlights of our monthly meeting for Bui 
inclusion in the monthly journal and quite likely the present secretary W ~y 
will continue that practice. bent 

Unfortunately neither Mr. Musenbrock nor the writer will be able Pri 
to attend the dinner meeting for chapter chairmen nor the annual meet- Yo 
ing on November 2nd and 3rd because of other committments on those | 
days. * 


Yours very truly 
A. G. Grima, First Vice-President. 
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San Francisco 


Our meetings are held every other month. We have been fortunate 
in having at each meeting an outstanding speaker. Following is a list 
of the speakers and the subjects they presented : 


Speaker Subject 
Mr. F. B. DeLong, Multiple Basing Point 
Vice-President, Delivered Price System. 
Columbia Steel Company ‘ 
Judge Preston Devine, Administration of Criminal Law. 
Superior Court of California. 
Mr. Marshall Sales, Uniform Classifications. 
Southern Pacific Railroad. 
Judge J. C. Goodell, The New Administrative Code 
Appellate Court of California. of California and Its Operation. 
Mr. Fred Chestnut, Impact of Proprietary Trucking 
Consulting Engineer. Upon the Maximum Rate Level 


of Other Highway Carriers and 
Rail Carriers. 


Senator G. J. O’Gara, Legislative Procedure at 
San Francisco Senator to Sacramento. 
the California Legislature. 


Irvine F. Lyons, Chairman, 


9-22-49 By P. Streetz LaBpacH 





List of New Members * 


George I. Case, Jr., (A) 910 Jackson Payne H. Ratner, (A) 1414 Union Na- 


Building, Birmingham 3, Alabama. tional Bank Building, Wichita 2, 
William P. Cole, (B) 644 S. W. 5th Street, Kansas. 
Miami, Florida. Mack Stephenson, (A) 1004 First Na- 
Joseph F. Quinn, (B) T.M., Neo Gravure tional Bank Building, Springfield, 
wpe 601 W. 26th Street, New Illinois. 
OrK I, N. : 





* Elected to membership in September, 1949. 
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MISCELLANEOUS DOCUMENTS AVAILABLE AT ASSOCIATION’S 
HEADQUARTERS 


We believe that there are from time to time certain articles appear. 
ing in the JourNAL which are, because of popular demand, of sufficient 
interest to have reprints made. Consequently we have on hand at the 
Association’s office reprints and pamphlets which should be of interest 
to our members and others. They are listed below and will continue to 
be so listed until the supply becomes exhausted : 


Organization of Divisions and Assignment of Work of the I. C. C. 
and Chart Showing the Major Functions of the Commission ....$1.00 


Attorney General’s Manual on the Administrative Procedure Act— 
prepared by the Department of Justice, 1948,—reproduced by 
ICC Practitioners’ Association, February 1948 JournaL—while 
I aiieccessiciaibhieciisateiteieaninnicrtion initia inataientaiittaadaclanciinlli 35 


General Rail and Rail-Water Freight Rate Changes Made During 
the Period October, 1914, to April, 1948, Inclusive—statement 
prepared by I. C. C. Bureau of Traffic, released 5-6-48—reprint 
from ICC Practitioners’ JouRNAL, June, 1948—while they 
III schastnstndennsdiinitlenianciedinuianteicebitinaninnnniismnaveennunenmamemnne 30 


Outline of Study Course in Practice and Procedure before the I. C. 
C.—Revised 1948 Edition—by Warren H. Wagner, Esquire .... .50 


Selected Reading List of Books Helpful in the Study of the Princi- 
pal Laws Within the Jurisdiction of the I. C. C._—Revised 1947 


Edition, prepared by Committee on Education for Practice .... .50 
Manual of Practice and Procedure before the I. C. C. prepared by 
C. R. Hillyer, F. C. Hillyer and Walter McFarland ...............0000 5 


A Description of the Functions of the Divisions, Bureaus and Staff 
of the I. C. C. by O. L. Mohundro, Examiner. I. C. C.—re- 
printed from January issue, ICC Practirioners’ JOURNAL 





Sal 


